
 I N THE UNI TED STATES DI STRI CT COURT 
 FOR THE NORTHERN DI STRI CT OF OHI O 
 WESTERN DI VI SI ON 
 
UNI TED STATES OF AMERI CA,   )  

)  
and    )    

)  
THE STATE OF OHI O,    )  

)  Ci vi l  Act i on No.  3: 91: CV7646 
Pl ai nt i f f s ,   )  Judge James  G.  Car r  

)     
v.     )  

)     
THE CI TY OF TOLEDO,  OHI O,   )  
A Muni ci pal  Cor por at i on,    )  

)  
Def endant .   )  

                                                                        )  
 
 CONSENT DECREE 
 

WHEREAS:  

Pl ai nt i f f ,  Uni t ed St at es  of  Amer i ca ( "Uni t ed St at es") ,  on behal f  of  t he 

Uni t ed St at es  Envi r onment al  Pr ot ect i on Agency ( "U. S.  EPA") ,  f i l ed a compl ai nt  

i n t hi s  ci vi l  act i on on Oct ober  29,  1991,  and amended i t s  compl ai nt  on Dec.  

17,  1992,  agai ns t  Def endant ,  t he Ci t y of  Tol edo,  Ohi o ( "Tol edo" or  

“Def endant ”) .  

The St at e of  Ohi o ( "Ohi o")  was  or i gi nal l y named as  a def endant  pur suant  

t o Sect i on 309( e)  of  t he Cl ean Wat er  Act  ( al so r ef er r ed t o her ei n as  t he 

“Act ”) ,  33 U. S. C.  § 1319( e) ;  Ohi o moved,  and t hi s  Cour t  gr ant ed Ohi o’ s  mot i on,  

t o be r eal i gned as  a par t y pl ai nt i f f  i n t hi s  Act i on.   Ohi o t hen f i l ed a 

compl ai nt  and,  subsequent l y,  an amended compl ai nt  agai ns t  Tol edo.  

Tol edo i s  a muni ci pal  cor por at i on or gani zed and exi s t i ng under  t he l aws  
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of  t he St at e of  Ohi o.   Tol edo owns  and oper at es  t he Bayvi ew Wast ewat er  

Tr eat ment  Pl ant  ( “WWTP”)  l ocat ed i n Lucas  Count y,  at  3900 N.  Summi t  St r eet ,  

Tol edo,  Ohi o;  t he t r eat ment  pl ant  di schar ges  pol l ut ant s  i nt o t he Maumee Ri ver ,  

whi ch f l ows  i nt o Lake Er i e.   

The Uni t ed St at es  br i ngs  i t s  cl ai ms  pur suant  t o Sect i on 309 of  t he Act ,  

33 U. S. C.  § 1319.   I n i t s  amended compl ai nt ,  t he Uni t ed St at es  seeks  t he 

i mpos i t i on of  ci vi l  penal t i es  and i nj unct i ve r el i ef  f or  vi ol at i ons  of  Sect i on 

301( a)  of  t he Act ,  33 U. S. C.  § 1311( a) ,  and t er ms  and condi t i ons  of  Nat i onal  

Pol l ut ant  Di schar ge El i mi nat i on Sys t em ( “NPDES”)  per mi t s  i s sued by Ohi o as  

Per mi t  Nos .  2PF00000*FD,  as  modi f i ed and r enewed,  i ncl udi ng Per mi t  Nos .   

2PF00000*GD and 2PF00000*HD,  and Tol edo’ s  Cur r ent  Per mi t ,  as  def i ned bel ow.   

Tol edo’ s  cur r ent  per mi t  as  of  t he dat e of  t he l odgi ng of  t hi s  Consent  Decr ee 

i s  2PF00000*JD.   The appl i cat i on number  f or  t hese per mi t s ,  and t hus  t he U. S.  

EPA number  f or  t hese per mi t s ,  i s  OH0027740.   Ohi o br i ngs  i t s  cl ai ms  pur suant  

t o Sect i on 505( a)  of  t he Act ,  33 U. S. C.  § 1365( a)  and pur suant  t o Chapt er  6111 

of  t he Ohi o Revi sed Code.   I n i t s  amended compl ai nt ,  Ohi o seeks  t he i mpos i t i on 

of  ci vi l  penal t i es  and i nj unct i ve r el i ef  pur suant  t o Sect i on 301( a)  of  t he 

Act ,  33 U. S. C.  § 1311( a) ,  Chapt er  6111 of  t he Ohi o Revi sed Code,  and t er ms  and 

condi t i ons  of  Tol edo’ s  NPDES per mi t s ,  as  descr i bed above i n t hi s  Par agr aph.   

Tol edo’ s  payment  of  t hese ci vi l  penal t i es  and accept ance of  t he t er ms  of  t hi s  

Decr ee r esol ve t he al l egat i ons  i n t he amended compl ai nt s  of  t he Uni t ed St at es  

and Ohi o and ot her  mat t er s  addr essed her ei n.  
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Def endant ,  wi t hout  maki ng any admi ss i on of  f act  or  l aw or  evi dence of  

same,  or  of  any vi ol at i on of  any l aw or  r egul at i on,  and Pl ai nt i f f s  agr ee by 

ent er i ng t hi s  Decr ee t hat  set t l ement  of  t hese mat t er s ,  wi t hout  f ur t her  

pr ot r act ed l i t i gat i on i s  f ai r ,  r easonabl e,  and i n t he publ i c i nt er es t .  

NOW,  THEREFORE,  i t  i s  her eby ORDERED,  ADJUDGED,  and DECREED as  f ol l ows:  

 I .   JURI SDI CTI ON AND VENUE 

1.   Thi s  Cour t  has  j ur i sdi ct i on over  t he subj ect  mat t er  of  t hi s  act i on 

and over  t he par t i es  consent i ng t her et o pur suant  t o 28 U. S. C.  §§ 1345,  1355 

and 1367,  and Sect i ons  309( b)  and 505( a)  of  t he Act ,  33 U. S. C.  §§ 1319( b) and 

1365( a) .   The amended compl ai nt s  of  t he Uni t ed St at es  and t he St at e of  Ohi o 

s t at e cl ai ms  upon whi ch r el i ef  can be gr ant ed under  Sect i on 309 of  t he Act ,  33 

U. S. C.  § 1319.   Venue i s  pr oper  pur suant  t o Sect i on 309( b)  of  t he Act ,  33 

U. S. C.  §§ 1319( b)  and 1365( c) ,  28 U. S. C.  §§ 1391( b)  and ( c)  and 1395( b) .   

 I I .   APPLI CABI LI TY 

2.   The pr ovi s i ons  of  t hi s  Consent  Decr ee shal l  appl y t o and be bi ndi ng 

upon t he par t i es  t o t hi s  act i on,  t hei r  of f i cer s ,  di r ect or s ,  agent s ,  empl oyees ,  

successor s ,  and ass i gns  and any per son havi ng not i ce of  t hi s  Consent  Decr ee 

who i s ,  or  wi l l  be,  act i ng i n concer t  or  par t i ci pat i on wi t h Tol edo.   Tol edo 

shal l  pr ovi de a copy of  t hi s  Consent  Decr ee t o any successor  i n i nt er es t  at  

l eas t  t hi r t y ( 30)  days  pr i or  t o t r ansf er  of  t hat  i nt er es t ,  and s i mul t aneous l y 

shal l  ver i f y i n wr i t i ng t o U. S.  EPA t hat  such not i ce has  been gi ven.   Any sal e 

or  t r ansf er  of  Tol edo’ s  i nt er es t s  i n or  oper at i ng r ol e wi t h r espect  t o t he 
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Bayvi ew WWTP shal l  not  i n any manner  r el i eve Tol edo of  i t s  r espons i bi l i t i es  

f or  meet i ng t he t er ms  and condi t i ons  of  t hi s  Consent  Decr ee.   I n any act i on t o 

enf or ce t hi s  Consent  Decr ee,  Tol edo shal l  not  r ai se as  a def ense t he f ai l ur e 

by any of  i t s  of f i cer s ,  di r ect or s ,  agent s ,  empl oyees ,  successor s ,  ass i gns ,  or  

cont r act or s  t o t ake act i ons  necessar y t o compl y wi t h t he Decr ee.  

 I I I .   OBJECTI VES 

3.   I t  i s  t he expr ess  pur pose of  t he par t i es  i n ent er i ng t hi s  Consent  

Decr ee t o f ur t her  t he obj ect i ves  of  t he Act ,  as  enunci at ed at  Sect i on 101 of  

t he Act ,  33 U. S. C.  § 1251,  and t he obj ect i ves  of  Chapt er  6111 of  t he Ohi o 

Revi sed Code.   Al l  pl ans ,  r epor t s ,  cons t r uct i on,  r emedi al  mai nt enance,  and 

ot her  obl i gat i ons  i n t hi s  Consent  Decr ee or  r esul t i ng f r om t he act i vi t i es  

r equi r ed by t hi s  Consent  Decr ee shal l  have t he obj ect i ve of  caus i ng Tol edo t o 

come i nt o and r emai n i n f ul l  compl i ance wi t h t he t er ms  and condi t i ons  of  

Tol edo’ s  Cur r ent  Per mi t ,  t o meet  t he obj ect i ves  of  U. S.  EPA’ s  Apr i l  19,  1994 

“Combi ned Sewer  Over f l ow ( CSO)  Pol i cy, ” and t o el i mi nat e sani t ar y sewer  

di schar ges ,  as  t hese t er ms  ar e def i ned i n Par agr aph 4 of  t hi s  Consent  Decr ee.  

The r emedi es ,  t i met abl es  and s t udi es  r equi r ed under  t hi s  Consent  Decr ee ar e 

t he f eas i bl e al t er nat i ves  t o addr ess  t hose mat t er s  al l eged as  vi ol at i ons  i n 

t he amended compl ai nt s .   

 I V.   DEFI NI TI ONS 

4.   Unl ess  ot her wi se def i ned her ei n,  t er ms  used i n t hi s  Decr ee shal l  

have t he meani ng gi ven t o t hose t er ms  i n t he Act ,  33 U. S. C.  § 1251 et  seq. ,  
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t he r egul at i ons  pr omul gat ed t her eunder  at  40 C. F. R.  § 122,  Chapt er  6111 of  t he 

Ohi o Revi sed Code,  t he r egul at i ons  pr omul gat ed under  t hat  Chapt er ,  and i n 

Tol edo’ s  NPDES Per mi t ,  No.  2PF00000*JD.  

( a)   “Bayvi ew WWTP” means  t he Bayvi ew Wast ewat er  Tr eat ment  Pl ant .  

( b)   “Combi ned Sewer  Over f l ow” or  “CSO” shal l  mean any di schar ge 

f r om any out f al l  i dent i f i ed i n Tol edo’ s  Cur r ent  Per mi t ,  as  def i ned bel ow 

except  f or  out f al l s  001 and 002.   

( c)   “Combi ned Sewer  Over f l ow Out f al l ” or  “CSO Out f al l ” shal l  mean 

t he out f al l  f r om whi ch CSOs ar e di schar ged.  

( d)   “Combi ned Sewer  Sys t em" or  “CSS” shal l  mean t he por t i on of  

Tol edo’ s  Sewer  Sys t em des i gned t o convey muni ci pal  sewage ( domes t i c,  

commer ci al  and i ndus t r i al  was t ewat er s )  and s t or mwat er  r unof f  t hr ough a s i ngl e-

pi pe sys t em t o t he Bayvi ew WWTP or  t o a combi ned sewer  over f l ow s t r uct ur e.  

( e)   “Def endant ” shal l  mean t he Ci t y of  Tol edo,  Ohi o.  

( f )   “Des i gn” shal l  i ncl ude det ai l ed pl ans  and speci f i cat i ons .  

( g)   “I nf i l t r at i on” means  t he wat er  ent er i ng a sewer  sys t em and 

ser vi ce connect i ons  f r om t he gr ound,  t hr ough means  i ncl udi ng,  but  not  l i mi t ed 

t o,  def ect i ve pi pes  and sewer  wal l s ,  pi pe and sewer  j oi nt s ,  connect i ons ,  and 

manhol e wal l s .  

( h)   “I nf l ow” means  t he wat er  di schar ged i nt o a sewer  sys t em,  

i ncl udi ng ser vi ce connect i ons ,  f r om sour ces  i ncl udi ng,  but  not  l i mi t ed t o,  

r oof  l eader s ,  cel l ar s ,  yar d and ar ea dr ai ns ,  f oundat i on dr ai ns ,  cool i ng wat er  
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di schar ges ,  dr ai ns  f r om spr i ngs  and swampy ar eas ,  manhol e cover s ,  cr oss  

connect i ons  f r om s t or m sewer s  and combi ned sewer s ,  cat ch bas i ns ,  s t or m wat er s ,  

sur f ace r un- of f ,  s t r eet  wash wat er s ,  and dr ai nage.  

( i )   “I nf i l t r at i on/ I nf l ow” and “I / I ” mean i nf i l t r at i on and/ or  

i nf l ow.  

( j )   “MGD” or  “mgd” means  mi l l i on gal l ons  per  day.  

( k)   “Mont hl y Oper at i ng Repor t ” or  “MOR” i s  def i ned as  t he 

di schar ge moni t or i ng r epor t  whi ch Tol edo submi t s  t o t he Ohi o Envi r onment al  

Pr ot ect i on Agency on a mont hl y bas i s  pur suant  t o Sect i on I I I . 4 of  Tol edo’ s  

NPDES Per mi t  No.  2PF00000*JD,  and any s i mi l ar  pr ovi s i on i n Tol edo’ s  Cur r ent  

Per mi t .  

( l )   “Ohi o EPA” means  t he St at e of  Ohi o Envi r onment al  Pr ot ect i on 

Agency.  

( m)   “Out f al l  001” and “out f al l  002” r ef er  t o t he out f al l s  

i dent i f i ed as  out f al l s  001 and 002 i n Tol edo’ s  Nat i onal  Pol l ut ant  Di schar ge 

El i mi nat i on Sys t em Per mi t  No.  2PF00000*JD,  ef f ect i ve November  1,  1994.  

( n)   “Pl ai nt i f f s” mean t he Uni t ed St at es  of  Amer i ca,  on behal f  of  

U. S.  EPA,  and t he St at e of  Ohi o.  

( o)   “Sani t ar y Sewer  Di schar ge, ” and “SSD” shal l  mean any 

di schar ge t o wat er s  of  t he St at e or  Uni t ed St at es  f r om Tol edo’ s  Sani t ar y Sewer  

Sys t em t hr ough a poi nt  sour ce not  speci f i ed i n any NPDES per mi t .   SSDs i ncl ude 

di schar ges  f r om por t abl e over f l ows .  
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( p)   “Sani t ar y Sewer  Sys t em” or  “SSS” shal l  mean al l  por t i ons  of  

Tol edo’ s  Sewer  Sys t em t hat  ar e not  a par t  of  t he Tol edo’ s  Combi ned Sewer  

Sys t em.  

( q)   “Sewer  Sys t em” shal l  mean t he was t ewat er  col l ect i on and 

t r ansmi ss i on sys t em owned or  oper at ed by Tol edo des i gned t o col l ect  and convey 

muni ci pal  sewage ( domes t i c,  commer ci al  and i ndus t r i al )  t o Tol edo’ s  Wast ewat er  

Tr eat ment  Pl ant s  or  t o a combi ned sewer  over f l ow s t r uct ur e.   “Sewer  Sys t em” 

i ncl udes  bot h t he “Combi ned Sewer  Sys t em” and t he “Sani t ar y Sewer  Sys t em. ” 

( r )   “Ten- year  s t or m event ” shal l  mean a r ai n event  i n whi ch t he 

t ot al  amount  of  r ai nf al l  dur i ng a one- hour  per i od dur i ng t he event  exceeds  t he 

amount  speci f i ed i n t he “Rai nf al l  Fr equency At l as  of  t he Mi dwes t ” ( Mi dwes t  

Cl i mat e Cent er ,  Nat i onal  Weat her  Ser vi ce,  1992)  f or  t he t en- year  r et ur n 

f r equency,  one- hour  dur at i on s t or m event  f or  Tol edo.  

( s )   “Tol edo’ s  Cur r ent  Per mi t ” means  Tol edo’ s  Nat i onal  Pol l ut ant  

Di schar ge El i mi nat i on Sys t em Per mi t  No.  2PF00000*JD,  ef f ect i ve November  1,  

1994,  and any such per mi t  whi ch succeeds  Per mi t  No.  2PF00000*JD i ssued t o 

Tol edo,  and whi ch i s  i n ef f ect  at  a par t i cul ar  t i me i n ques t i on.  

 V.   COMPLI ANCE PROGRAM AND SCHEDULES 

5.   Tol edo i s  or der ed and enj oi ned t o achi eve and mai nt ai n compl i ance 

wi t h Tol edo’ s  Cur r ent  Per mi t  and t he pr ovi s i ons  of  t he Act ,  33 U. S. C.  § 1281 

et  seq.  and Ohi o Revi sed Code Chapt er  6111 i n accor dance wi t h t he compl i ance 

pr ogr am and schedul es  set  f or t h bel ow.  
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A.   Compl i ance wi t h NPDES Per mi t  

6.   Tol edo shal l  at  al l  t i mes  compl y wi t h al l  ef f l uent  l i mi t at i ons  

appl i cabl e t o Out f al l  001 i n Tol edo’ s  Cur r ent  Per mi t  and wi t h t he r equi r ement  

set  f or t h i n Tol edo’ s  Cur r ent  Per mi t  t hat  any di schar ges  f r om Combi ned Sewer  

Over f l ows  may occur  onl y dur i ng wet  weat her  per i ods  when t he f l ow i n t he sewer  

sys t em exceeds  t he capaci t y of  t he sewer  sys t em.  

2.  Phase I  Des i gn and Cons t r uct i on of  I mpr ovement s  at  t he Bayvi ew WWTP and 

t o Por t i ons  of  t he Combi ned Sewer  Sys t em 

7.   Tol edo shal l  submi t  f or  appr oval  by U. S.  EPA and Ohi o EPA t he des i gn 

of  var i ous  Bayvi ew WWTP i mpr ovement s  accor di ng t o t he f ol l owi ng schedul e:  

( a)  Wi t hi n t wel ve mont hs  af t er  t he ent r y of  t hi s  Consent  Decr ee,  

Tol edo shal l  submi t  t he des i gn f or  i mpr ovement s  t o i t s  l ar ge pump s t at i ons ,  

i ncl udi ng s t r uct ur al  and mechani cal  r enovat i ons  t o t he Eas t  Si de Pump St at i on 

and Bay Vi ew Pump St at i ons ;  and s t r uct ur al ,  mechani cal  and el ect r i cal  

r enovat i ons  t o t he Wi nder mer e Pump St at i on,  i ncl udi ng new bar  scr eens  and 

var i abl e f r equency dr i ves  f or  t wo r aw sewage pumps;   

( b)  Wi t hi n f i f t een mont hs  af t er  t he ent r y of  t hi s  Consent  Decr ee,  

Tol edo shal l  

submi t  t he des i gn f or  backup power  f or  t he secondar y sys t em,  i ncl udi ng t he 

addi t i on of  mul t i pl e di esel  or  gas  f i r ed el ect r i c gener at or s  wi t h suf f i ci ent  

capaci t y t o r un t he el ect r i c bl ower s  and t he act i vat ed s l udge pr ocess ;  

( c)  Wi t hi n t went y- seven mont hs  af t er  t he ent r y of  t hi s  Consent  
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Decr ee,  Tol edo shal l  submi t  t he des i gn f or  r epl acement  of  t he di esel  dr i ve 

bl ower s  i n t he Mechani cal  Equi pment  Bui l di ng wi t h el ect r i c mot or  dr i ven 

bl ower s .   Thi s  wi l l  i ncl ude s t r uct ur al ,  el ect r i cal  and mechani cal  r enovat i ons  

t o t he Mechani cal  Equi pment  Bui l di ng,  bl ower  cont r ol s  and comput er  cont r ol  

t hr ough t he pl ant ’ s  cont r ol  sys t em;  

( d)  Wi t hi n t went y- f our  mont hs  af t er  t he ent r y of  t hi s  Consent  

Decr ee,  Tol edo 

shal l  submi t  t he des i gn f or  an equal i zat i on bas i n,  t o be used t o capt ur e and 

s t or e peak was t ewat er  f l ows  and t o r et ur n t he s t or ed was t ewat er  t o t he Bayvi ew 

WWTP f or  t r eat ment ,  wi t h a capaci t y of  no l ess  t han s i xt y mi l l i on gal l ons ;   

( e)  Wi t hi n f i f t een mont hs  af t er  t he ent r y of  t hi s  Consent  Decr ee,  

Tol edo shal l  submi t  t he des i gn f or  an addi t i onal  secondar y cl ar i f i er  wi t h t he 

same capaci t y as  Tol edo’ s  exi s t i ng t ank number  12;  and 

( f )  Wi t hi n t went y- one mont hs  af t er  ent r y of  t hi s  Consent  Decr ee 

( cons i s t i ng of  t wel ve mont hs  of  pi l ot  t es t i ng and ni ne mont hs  of  des i gn) ,  

Tol edo shal l  submi t  t he des i gn f or  bal l as t ed f l occul at i on f aci l i t i es  wi t h a 

f i r m des i gn capaci t y of  185 mi l l i on gal l ons  per  day ( 128, 500 gal l ons  per  

mi nut e) ,  a hydr aul i c l oadi ng r at e of  no mor e t han 60 gal l ons  per  mi nut e per  

squar e f oot  ( at  t he f i r m des i gn f l ow of  128, 500 gal l ons  per  mi nut e) ;  and 

appr opr i at e chemi cal  f eed and chemi cal  s t or age sys t ems ,  sol i ds  handl i ng 

f aci l i t i es  ( under  no ci r cumst ances  may t he sol i ds  s t r eam f r om t he f aci l i t i es  

be di r ect ed back i nt o t he l i qui d s t r eam at  t he Bayvi ew WWTP) ,  and aut omat i c,  
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comput er i zed equi pment  f or  sys t em cont r ol .  

8.  Tol edo shal l  cons t r uct ,  compl et e and pl ace i nt o oper at i on t he 

f ol l owi ng i mpr ovement s  t o t he Bayvi ew WWTP i n accor dance wi t h t he f ol l owi ng 

schedul e:  

( a)  Wi t hi n t went y- seven mont hs  af t er  appr oval  of  t he des i gn by 

U. S.  EPA and Ohi o EPA,  i mpr ovement s  t o t he t hr ee l ar ge pump s t at i ons  i n 

accor dance wi t h t he des i gn appr oved by U. S.  EPA and Ohi o EPA pur suant  t o 

Par agr aph 7( a) ;  

( b)  Wi t hi n t went y- f our  mont hs  af t er  appr oval  of  t he des i gn by U. S.  

EPA and Ohi o 

EPA,  a backup power  sour ce f or  t he secondar y sys t em i n accor dance wi t h t he 

des i gn appr oved by U. S.  EPA and Ohi o EPA pur suant  t o Par agr aph 7( b) ;  

( c)  Wi t hi n t went y- f our  mont hs  af t er  appr oval  of  t he des i gn by U. S.  

EPA and Ohi o EPA,  r epl acement  of  t he bl ower s  i n accor dance wi t h t he des i gn 

appr oved by U. S.  EPA and Ohi o EPA pur suant  t o Par agr aph 7( c) ;  

( d)  Wi t hi n t hi r t y mont hs  af t er  appr oval  of  t he des i gn by U. S.  EPA 

and Ohi o EPA,  

an equal i zat i on bas i n i n accor dance wi t h t he des i gn appr oved by U. S.  EPA and 

Ohi o EPA pur suant  t o Par agr aph 7( d) ;  

( e)  Wi t hi n t went y- f our  mont hs  af t er  appr oval  of  t he des i gn by U. S.  

EPA and Ohi o EPA,  an addi t i onal  secondar y cl ar i f i er  i n accor dance wi t h t he 

des i gn appr oved by U. S.  EPA and Ohi o EPA pur suant  t o Par agr aph 7( e) ;  
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( f )  Wi t hi n ei ght een mont hs  af t er  appr oval  of  t he des i gn by U. S.  

EPA and Ohi o EPA,  bal l as t ed f l occul at i on f aci l i t i es  i n accor dance wi t h t he 

des i gn appr oved by U. S.  EPA and Ohi o EPA pur suant  t o Par agr aph 7( f ) ;  

( g)  By Oct ober  10,  2001,  modi f i cat i ons  t o t he pl ant ’ s  ski mmi ng 

t anks  i n accor dance wi t h Ohi o EPA Per mi t  t o I ns t al l  No.  03- 12308;  

( h)  Wi t hi n t hi r t y- s i x mont hs  of  t he ent r y of  t hi s  Consent  Decr ee,  

secondar y r enovat i ons ,  i ncl udi ng t he r enovat i on of  t he exi s t i ng el even f i nal  

t anks ,  r epl acement  of  el ect r i cal  and cont r ol  equi pment  f or  f i nal  t anks  seven 

t hr ough el even,  cons t r uct i on of  a new secondar y cont r ol  house,  r epl acement  of  

val ve act uat or s  on al l  aer at i on t anks ,  concr et e r epai r s  t o al l  aer at i on t anks  

and f i nal  t anks ,  new channel  ai r  di f f user s ,  pi pi ng and f l ow met er s ,  and 

modi f i cat i on t o secondar y l i ght i ng;  and 

( i )  i mpr ovement s  t o t he Woodsdal e,  LaGr ange,  Par ks i de,  Maumee and 

Col umbus  CSO sys t ems  cons i s t i ng of  sewer  separ at i on and/ or  i nf l ow/ i nf i l t r at i on 

r emoval s  t hat  wi l l  el i mi nat e or  r educe wet  weat her  f l ow t o t he Bayvi ew WWTP 

f r om t hese combi ned sewer  ar eas .  

9.   Wi t hi n t wel ve mont hs  of  t he ent r y of  t hi s  Consent  Decr ee,  Tol edo 

shal l  submi t  t o U. S.  EPA and Ohi o EPA,  f or  appr oval ,  a wor k pl an f or  

conduct i ng a t wo year  s t udy ( “Bal l as t ed Fl occul at i on St udy”)  of  t he 

ef f ect i veness  of  t he bal l as t ed f l occul at i on f aci l i t i es  cons t r uct ed pur suant  t o 

Par agr aph 8( f ) .   The s t udy shal l  commence i mmedi at el y af t er  cons t r uct i on of  

t he bal l as t ed f l occul at i on f aci l i t i es  and shal l  i ncl ude,  but  not  be l i mi t ed 
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t o,  an anal ys i s  of :  ( a)  t he ef f ect i veness  of  t hose f aci l i t i es  at  r emovi ng 

suspended sol i ds ,  car bonaceous  bi ochemi cal  oxygen demand ( or  bi ochemi cal  

oxygen demand) ,  t ot al  Kj el dahl  ni t r ogen ( TKN)  and ammoni a;  ( b)  any 

di f f i cul t i es  encount er ed i n or  l i mi t at i ons  i nvol ved wi t h us i ng t hose 

f aci l i t i es  over  a r ange of  f l ow condi t i ons ,  chemi cal  f eed r at es  and ot her  

oper at i onal  cont r ol  par amet er s ;  and ( c)  measur es  t hat  Tol edo has  t aken t o 

opt i mi ze use of  t hose f aci l i t i es .  

10.  Upon appr oval  by U. S.  EPA and Ohi o EPA of  t he wor k pl an submi t t ed 

i n accor dance wi t h Par agr aph 9,  Tol edo shal l  commence t he s t udy i n accor dance 

wi t h t he appr oved wor k pl an and schedul e set  f or t h i n t he appr oved wor k pl an.  

11.   Wi t hi n s i xt y ( 60)  days  af t er  compl et i on of  t he Bal l as t ed 

Fl occul at i on St udy,   Tol edo shal l  submi t  a wr i t t en r epor t  t o U. S.  EPA and Ohi o 

EPA,  f or  appr oval ,  whi ch cont ai ns  t he r esul t s  of  t he s t udy.  

12.   Tol edo cur r ent l y ant i ci pat es  t hat  i t  wi l l  spend appr oxi mat el y 

$157, 000, 000 t o compl et e t he Bayvi ew WWTP i mpr ovement s  r equi r ed by t hi s  

Sect i on V. B and t hat ,  as  a r esul t  of  t hese i mpr ovement s ,  Tol edo i nt ends  t o 

pr ovi de f ul l  bi ol ogi cal  t r eat ment  t o appr oxi mat el y 99. 5% of  al l  f l ows  r ecei ved 

at  t he Bayvi ew WWTP i n a t ypi cal  year  and t hat  t he r emai ni ng 0. 5% of  f l ows  at  

t he Bayvi ew WWTP wi l l  r ecei ve t r eat ment  f r om Tol edo’ s  bal l as t ed f l occul at i on 

f aci l i t i es  and di s i nf ect i on ( as  r equi r ed by Tol edo’ s  Cur r ent  Per mi t )  and 

dechl or i nat i on ( i f  appl i cabl e)  pr i or  t o di schar ge.  

C.    Long Ter m Cont r ol  Pl an 
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Tol edo shal l  devel op a Long Ter m Cont r ol  Pl an f or  i nsur i ng t hat  Tol edo’ s  

CSOs compl y wi t h t he r equi r ement s  of  Tol edo’ s  Cur r ent  Per mi t ,  t he Cl ean Wat er  

Act  and t he obj ect i ves  of  U. S.  EPA’ s  Apr i l  19,  1994 “Combi ned Sewer  Over f l ow 

( CSO)  Pol i cy. ”  To devel op t he Long Ter m Cont r ol  Pl an,  Tol edo shal l  devel op 

and i mpl ement  t he f ol l owi ng i n accor dance wi t h t hi s  Sect i on V. C:  a publ i c and 

r egul at or y agency par t i ci pat i on pl an;  a f l ow char act er i zat i on s t udy;  a wat er  

qual i t y s t udy;  a hydr aul i c model ;  and a wat er  qual i t y model .      

13.   Pr i or  t o compl et i on of  t he wor k r equi r ed by t hi s  Sect i on V. B,  

Tol edo i s  pr ohi bi t ed f r om di schar gi ng f l ows  f r om t he Bayvi ew WWTP as  f ol l ows:  

( a)   f l ows  f r om t he 001 out f al l  t hat  have not  been t r eat ed by t he 

WWTP’ s  secondar y aer at i on bas i ns  and secondar y cl ar i f i er s  dur i ng any t went y-

f our  hour  per i od when t he ef f l uent  f l ow r at e f r om out f al l  001 has  not  exceeded 

170 mi l l i on gal l ons  per  day f or  at  l eas t  one ent i r e hour  dur i ng t he t went y-

f our  hour  per i od;  and  

( b)   f l ows  f r om t he 002 out f al l  dur i ng any t went y- f our  hour  per i od 

when t he ef f l uent  f l ow r at e f r om out f al l  001 has  not  exceeded 170 mi l l i on 

gal l ons  per  day f or  at  l eas t  one ent i r e hour  dur i ng t hat  24- hour  per i od.  

14.   Upon compl et i on of  t he wor k r equi r ed by t hi s  Sect i on V. B,  Tol edo i s  

pr ohi bi t ed f r om di schar gi ng f l ows  f r om t he Bayvi ew WWTP as  f ol l ows:  

( a)   f l ows  f r om t he 001 out f al l  t hat  have not  been t r eat ed by t he 

WWTP’ s  secondar y aer at i on bas i ns  and secondar y cl ar i f i er s  dur i ng any t went y-

f our  hour  per i od when t he ef f l uent  f l ow r at e f r om out f al l  001 has  not  exceeded 
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195 mi l l i on gal l ons  per  day f or  at  l eas t  one ent i r e hour  dur i ng t he t went y-

f our  hour  per i od;  and  

( b)   f l ows  f r om t he 002 out f al l  dur i ng any t went y- f our  hour  per i od 

when t he ef f l uent  f l ow r at e f r om out f al l  001 has  not  exceeded 400 mi l l i on 

gal l ons  per  day f or  at  l eas t  one ent i r e hour  dur i ng t hat  24- hour  per i od.  

15.   Fol l owi ng compl et i on of  cons t r uct i on of  t he bal l as t ed f l occul at i on 

f aci l i t i es  as  r equi r ed by Par agr aph 8( f ) ,  Tol edo’ s  was t ewat er  as  measur ed at  

sampl i ng l ocat i ons  001 or  602 ( as  def i ned i n Par agr aphs  58( a)  and ( b)  of  t hi s  

Consent  Decr ee)  shal l  not  cont ai n suspended sol i ds  or  CBOD5 l evel s  i n excess  

of  t he ef f l uent  l i mi t at i ons  speci f i ed f or  t hose par amet er s  i n Tabl e 1 i n t hi s  

Consent  Decr ee,  and t he cr i t i cal  pH l evel s ,  as  measur ed at  sampl i ng l ocat i ons  

001 or  602 shal l  not  be gr eat er  t han t he maxi mum l evel s  and/ or  ar e l ess  t han 

t he mi ni mum l evel s  set  f or t h i n Tabl e 1.  

  16.   Publ i c and Regul at or y Agency Par t i ci pat i on Pl an 

Wi t hi n t hi r t y ( 30)  days  af t er  ent r y of  t hi s  Consent  Decr ee,  Tol edo shal l  

submi t  t o U. S.  EPA and Ohi o EPA,  f or  appr oval ,  a pl an f or  i nsur i ng t hat  t her e 

i s  ampl e publ i c par t i ci pat i on,  and ampl e par t i ci pat i on by U. S.  EPA and Ohi o 

EPA,  t hr oughout  al l  s t ages  of  Tol edo’ s  devel opment  of  i t s  Long Ter m Cont r ol  

Pl an.   The pl an shal l  i ncl ude,  at  a mi ni mum,  a descr i pt i on of  t he measur es  

t hat  Tol edo wi l l  t ake t o make t he i nf or mat i on i t  devel ops  i n t he cour se of  t he 

pl anni ng pr ocess  avai l abl e t o t he publ i c f or  r evi ew and t o sol i ci t  publ i c 

opi ni on on Tol edo’ s  devel opment  of  t he Long Ter m Cont r ol  Pl an,  a schedul e f or  
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hol di ng t r anscr i bed publ i c hear i ngs  at  meani ngf ul  t i mes  dur i ng t he pl anni ng 

pr ocess  t o pr ovi de t he publ i c wi t h t hat  i nf or mat i on and t o sol i ci t  i nf or mat i on 

f r om t he publ i c r egar di ng t he component s  of  t he Long Ter m Cont r ol  Pl an.   The 

pl an shal l  descr i be how Tol edo wi l l  t ake publ i c opi ni on and i nf or mat i on 

pr ovi ded by t he publ i c i nt o account  as  Tol edo devel ops  i t s  Long Ter m Cont r ol  

Pl an.   The pl an shal l  al so set  f or t h measur es  t hat  Tol edo wi l l  t ake t o i nsur e 

t hat  U. S.  EPA and Ohi o EPA ar e kept  i nf or med of  Tol edo’ s  pr ogr ess  i n 

devel opi ng i t s  Long Ter m Cont r ol  Pl an.   These measur es  shal l  i ncl ude 

schedul i ng per i odi c meet i ngs  wi t h U. S.  EPA and Ohi o EPA at  meani ngf ul  t i mes  

dur i ng t he pl anni ng pr ocess .  

17.   Upon appr oval  by U. S.  EPA and Ohi o EPA of  t he pl an submi t t ed i n 

accor dance wi t h Par agr aph 16,  Tol edo shal l  i mpl ement  t he pl an.  

18.    Fl ow Char act er i zat i on St udy 

Wi t hi n t hi r t y ( 30)  days  af t er  ent r y of  t hi s  Consent  Decr ee,  Tol edo shal l  

submi t  t o U. S.  EPA and Ohi o EPA,  f or  appr oval ,  a wor k pl an f or  conduct i ng a 

s t udy ( t he “Fl ow Char act er i zat i on St udy”)  t o char act er i ze f l ows  i n Tol edo’ s  

Combi ned Sewer  Sys t em and at  t he Bayvi ew WWTP t o f aci l i t at e t he cal i br at i on 

and val i dat i on of  t he Hydr aul i c Model  ( r equi r ed pur suant  t o Par agr aphs  26- 27)  

and t he Wat er  Qual i t y Model  ( r equi r ed pur suant  t o Par agr aphs  28- 29) ,  and t o be 

used i n devel opi ng t he Long Ter m Cont r ol  Pl an ( r equi r ed pur suant  t o Par agr aphs  

30- 34) .   The Fl ow Char act er i zat i on St udy shal l  i nvol ve ver i f yi ng exi s t i ng 

and/ or  col l ect i ng addi t i onal  phys i cal  at t r i but e dat a about  Tol edo’ s  Combi ned 
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Sewer  Sys t em;  moni t or i ng CSO and WWTP f l ows  and f l ows  wi t hi n Tol edo’ s  Sewer  

Sys t em;  and moni t or i ng gr oundwat er  and r ai nf al l  at  l ocat i ons  t hr oughout  t he 

Sewer  Sys t em and at  t he WWTP.   The s t udy shoul d i ncor por at e exi s t i ng 

moni t or i ng dat a.   The wor k pl an shal l  i ncl ude a schedul e f or  per f or mi ng and 

compl et i ng t he s t udy wi t hi n one year  af t er  appr oval  of  such wor k pl an.   At  a 

mi ni mum,  t he s t udy shal l  i ncl ude ( and so t he wor k pl an shal l  descr i be how 

Tol edo’ s  s t udy wi l l  accompl i sh)  t he f ol l owi ng:  

( a)  CSO f l ow and pol l ut ant  moni t or i ng cons i s t ent  wi t h 

t he CSO f l ow and pol l ut ant  moni t or i ng descr i bed i n t he “Requi r ement s  I mposed 

Pur suant  t o Sect i on 308( a)  of  t he Cl ean Wat er  Act ” i s sued by U. S.  EPA on 

Sept ember  30,  1999.   ( At t achment  1) ;  

( b)  Addi t i onal  moni t or i ng necessar y t o assur e t hat ,  i n conj unct i on 

wi t h exi s t i ng moni t or i ng i nf or mat i on and t he moni t or i ng i nf or mat i on gener at ed 

i n accor dance wi t h subpar agr aph 18( a) ,  Tol edo has  adequat e dat a t o f aci l i t at e 

t he cal i br at i on and val i dat i on of  t he Hydr aul i c Model  ( r equi r ed pur suant  t o 

Par agr aphs  26- 27)  and t he Wat er  Qual i t y Model  ( r equi r ed pur suant  t o Par agr aphs  

28- 29) ,  and t o be used i n devel opi ng t he Long Ter m Cont r ol  Pl an ( r equi r ed 

pur suant  t o Par agr aphs  30- 34) .   Thi s  addi t i onal  moni t or i ng dat a shal l  i ncl ude 

f l ow moni t or i ng,  us i ng per manent  or  t empor ar y f l ow moni t or i ng equi pment :  ( i )  

at  addi t i onal  CSO out f al l s ;  ( i i )  wi t hi n t he i nt er cept or s  i n Tol edo’ s  Combi ned 

Sewer  Sys t em;  ( i i i )  at  t he WWTP;  and ( i v)  ot her  key por t i ons  of  t he Combi ned 

and Separ at e Sewer  Sys t ems t hat  hydr aul i cal l y i nf l uence CSO out f al l s .  
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( c)  r ai nf al l  moni t or i ng i n l ocat i ons  suf f i ci ent  t o pr ovi de 

cover age t hr oughout  Tol edo’ s  ser vi ce ar ea and i n a manner  t hat  pr ovi des  

suf f i ci ent  dat a t o accur at el y det er mi ne l ocal i zed r ai n pat t er ns .   

( d)  devel opment  of  di gi t i zed map( s )  whi ch:  ( i )  i l l us t r at e t he 

conf i gur at i on and l ocat i on of  al l  maj or  t r unk sewer s ,  f or ce mai ns ,  

i nt er cept or s ,  pump s t at i ons ,  s i phons  and ot her  maj or  appur t enances  ( and,  t o 

t he ext ent  pr act i cal ,  i ncl ude t he s i ze of  t he sewer s  so mapped)  and ( i i )  

i ndi cat e t he l ocat i ons  of  al l  pr i or  and pr oposed moni t or i ng.    

( e)  devel opment  of  schemat i c( s )  whi ch i l l us t r at e t he hydr aul i c 

r el at i onshi p bet ween al l  of  t he maj or  component s  of  t he Sewer  Sys t em ment i oned 

above i n subpar agr aph ( d) ;   

( f )    a summar y of  exi s t i ng CSO,  r i ver  l evel ,  f l ow,  WWTP,  r ai nf al l  

and gr oundwat er  l evel  moni t or i ng dat a and a descr i pt i on of  al l  addi t i onal  

moni t or i ng t hat  mus t  be car r i ed out  i n or der  t o assur e t hat  suf f i ci ent  dat a 

exi s t s  t o adequat el y suppor t  devel opment  of  t he Hydr aul i c Model  ( r equi r ed 

pur suant  t o Par agr aphs  26- 27) ,  t he Wat er  Qual i t y Model  ( r equi r ed pur suant  t o 

Par agr aphs  28- 29) ,  and t he Long Ter m Cont r ol  Pl an ( r equi r ed pur suant  t o 

Par agr aphs  30- 34) ;  and a descr i pt i on of  t he s t eps  Tol edo wi l l  t ake t o obt ai n 

t hat  addi t i onal  dat a;  

( g)    a descr i pt i on of  t he dat a management  sys t em t hat  wi l l  

or gani ze,  anal yze,  and r epor t  al l  exi s t i ng dat a t o be ut i l i zed and al l  of  t he 

dat a t hat  Tol edo wi l l  be col l ect i ng i n accor dance wi t h t he Fl ow 
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Char act er i zat i on St udy;  

( h)    a descr i pt i on of  t he qual i t y assur ance and qual i t y cont r ol  

pr ogr am Tol edo wi l l  f ol l ow t o ensur e t he accur acy and r el i abi l i t y of  dat a 

col l ect ed i n accor dance wi t h t hi s  Fl ow Char act er i zat i on St udy;   

( i )   a descr i pt i on of  t he amount  and t ype of  r ai nf al l ,  f l ow,  

gr oundwat er  and hydr aul i c gr ade l i ne dat a t hat  Tol edo wi l l  col l ect ,  i ncl udi ng 

dr y and wet  weat her  moni t or i ng,  and mi ni mum cr i t er i a ( e. g. ,  r ai nf al l  amount s  

and i nt ens i t i es )  f or  wet  weat her  event s ;  

( j )  an eval uat i on of  t he adequacy,  compl et eness  and accur acy of  

avai l abl e Sewer  Sys t em and WWTP at t r i but e dat a ( e. g. ,  pi pe di amet er s ,  pi pe 

segment  l engt hs ,  i nver t  el evat i ons ,  pi pe i nt er i or  r oughness  coef f i ci ent s )  t o 

suppor t  devel opment  of  t he Hydr aul i c Model  ( r equi r ed pur suant  t o Par agr aphs  

26- 27) ,  t he Wat er  Qual i t y Model  ( r equi r ed pur suant  t o Par agr aphs  28- 29) ,  and 

t he Long Ter m Cont r ol  Pl an ( r equi r ed pur suant  t o Par agr aphs  30- 34) ,  and a 

descr i pt i on of  t he s t eps  Tol edo wi l l  t ake t o obt ai n any necessar y addi t i onal  

dat a and/ or  t o ver i f y t he accur acy of  exi s t i ng dat a;  and 

( k)   a schedul e f or  t he expedi t i ous  i ns t al l at i on of  CSO,  WWTP,  

f l ow,  gr oundwat er  l evel ,  and r ai nf al l  moni t or i ng equi pment ;  a schedul e f or  t he 

expedi t i ous  compl et i on of  al l  moni t or i ng act i vi t i es ;  a schedul e f or  t he 

expedi t i ous  compl et i on of  al l  phys i cal  at t r i but e dat a col l ect i on act i vi t i es ;  

and a schedul e f or  t he expedi t i ous  compl et i on and submi ss i on of  t he Fl ow 

Char act er i zat i on Repor t ,  pur suant  t o t he r equi r ement s  of  Par agr aph 20.  
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19.   Upon appr oval  by U. S.  EPA and Ohi o EPA of  t he wor k pl an submi t t ed 

i n accor dance wi t h Par agr aph 18,  Tol edo shal l  commence t he Fl ow 

Char act er i zat i on St udy i n accor dance wi t h t he appr oved wor k pl an and schedul e 

set  f or t h i n t he appr oved wor k pl an.  

20.   Wi t hi n t hi r t y ( 30)  days  af t er  compl et i on of  t he Fl ow 

Char act er i zat i on St udy,  Tol edo shal l  submi t  a wr i t t en r epor t  ( t he “Fl ow 

Char act er i zat i on Repor t ”)  t o U. S.  EPA and Ohi o EPA,  f or  appr oval ,  whi ch ( a)  

demons t r at es  t hat  Tol edo per f or med t he Fl ow Char act er i zat i on St udy i n 

accor dance wi t h t he appr oved wor k pl an and schedul e set  f or t h i n t he appr oved 

wor k pl an,  ( b)  pr ovi des  t he r esul t s  of  t he Fl ow Char act er i zat i on St udy 

i ncl udi ng,  but  not  l i mi t ed t o,  ( i )  t he di gi t i zed map( s )  and schemat i cs  

descr i bed above i n Par agr aphs  18( d)  and ( e) ;  ( i i )  a det ai l ed descr i pt i on of  

al l  CSO,  WWTP,  f l ow,  gr oundwat er  l evel  and r ai nf al l  moni t or i ng car r i ed out ;  

and ( i i i )  a summar y of  exi s t i ng dat a t hat  Tol edo wi l l  use t o suppor t  

devel opment  of  t he Hydr aul i c Model  ( r equi r ed pur suant  t o Par agr aphs  26- 27) ,  

t he Wat er  Qual i t y Model  ( r equi r ed pur suant  t o Par agr aphs  28- 29)  and t he Long 

Ter m Cont r ol  Pl an ( r equi r ed pur suant  t o Par agr aphs  30- 34) ;  and t he dat a 

col l ect ed i n t he Fl ow Char act er i zat i on St udy.  

21.   Upon r ecei pt  of  U. S.  EPA’ s / Ohi o EPA’ s  f i nal  appr oval  of  t he Fl ow 

Char act er i zat i on Repor t ,  Tol edo shal l  ut i l i ze t he col l ect ed dat a t o compl et e 

t he devel opment  of  t he Hydr aul i c Model  ( r equi r ed pur suant  t o Par agr aphs  26-

27) ,  t he Wat er  Qual i t y Model  ( r equi r ed pur suant  t o Par agr aphs  28- 29) ,  and t he 
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Long Ter m Cont r ol  Pl an ( r equi r ed pur suant  t o Par agr aphs  30- 34) .  

22.  Wat er  Qual i t y St udy 

Wi t hi n t hi r t y ( 30)  days  af t er  ent r y of  t hi s  Consent  Decr ee,  Tol edo shal l  

submi t  t o U. S.  EPA and Ohi o EPA,  f or  appr oval ,  a wor k pl an f or  conduct i ng a 

s t udy ( “Wat er  Qual i t y St udy”)  t o char act er i ze t he wat er  qual i t y of  t he 

r ecei vi ng s t r eams i nt o whi ch Tol edo’ s  CSOs di schar ge.   The Wat er  Qual i t y St udy 

i s  t o be used t o f aci l i t at e t he cal i br at i on and val i dat i on of  t he Wat er  

Qual i t y Model  ( r equi r ed pur suant  t o Par agr aphs  28- 29)  and t o be used i n 

devel opi ng t he Long Ter m Cont r ol  Pl an ( r equi r ed pur suant  t o Par agr aphs  30- 34) .  

 The Wat er  Qual i t y St udy shal l  i ncor por at e t he r esul t s  of  wat er  qual i t y 

moni t or i ng and model i ng ef f or t s  pr evi ous l y car r i ed out  by Tol edo.  The wor k 

pl an shal l  i ncl ude a schedul e f or  per f or mi ng and compl et i ng t he Wat er  Qual i t y 

St udy wi t hi n one year  af t er  appr oval  of  such wor k pl an.   At  a mi ni mum,  t he 

Wat er  Qual i t y St udy shal l  i ncl ude ( and so t he wor k pl an shal l  descr i be how 

Tol edo’ s  s t udy wi l l  accompl i sh)  t he f ol l owi ng:  

( a)  Wat er  qual i t y moni t or i ng cons i s t ent  wi t h t he wat er  qual i t y 

moni t or i ng 

descr i bed i n t he “Requi r ement s  I mposed Pur suant  t o Sect i on 308( a)  of  t he Cl ean 

Wat er  Act ” i s sued by U. S.  EPA on Sept ember  30,  1999.   ( At t achment  1) ;  

( b)  Wat er  qual i t y moni t or i ng and sedi ment  oxygen demand 

char act er i zat i on necessar y t o det er mi ne t he i mpact  t hat  CSO di schar ges  ar e 

havi ng on di ssol ved oxygen l evel s  t hr oughout  t he Ot t awa Ri ver  and t he Swan 
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Cr eek.   The moni t or i ng shal l  i ncl ude moni t or i ng t o det er mi ne di ssol ved oxygen 

l evel s  i mmedi at el y ups t r eam and i n appr opr i at e l ocat i ons  downst r eam of  CSOs 

t hat  di schar ge i nt o t he Ot t awa Ri ver  and t he Swan Cr eek,  bot h dur i ng wet  and 

dr y weat her ;  and moni t or i ng necessar y t o char act er i ze sedi ment  oxygen demand 

i n appr opr i at e l ocat i ons  i n t he Ot t awa Ri ver  and t he Swan Cr eek;  

( c)    A summar y of  exi s t i ng wat er  qual i t y moni t or i ng dat a and 

model i ng ef f or t s  and a descr i pt i on of  how t he exi s t i ng dat a and addi t i onal  

moni t or i ng t o be car r i ed out  shal l  t oget her  adequat el y suppor t  devel opment  of  

t he Wat er  Qual i t y Model  ( r equi r ed pur suant  t o Par agr aphs  28- 29)  and t he Long 

Ter m Cont r ol  Pl an ( r equi r ed pur suant  t o Par agr aphs  30- 34) ;  

( d)    a descr i pt i on of  t he dat a management  sys t em t hat  wi l l  

or gani ze,  anal yze,  and r epor t  al l  of  t he dat a t hat  Tol edo wi l l  be ut i l i zi ng as  

par t  of  t hi s  Wat er  Qual i t y St udy;  

( e)    a descr i pt i on of  t he qual i t y assur ance and qual i t y cont r ol  

pr ogr am Tol edo wi l l  f ol l ow t o ensur e t he accur acy and r el i abi l i t y of  dat a 

col l ect ed i n accor dance wi t h t hi s  Wat er  Qual i t y St udy;  and 

( f )   a schedul e f or  t he expedi t i ous  compl et i on of  al l  moni t or i ng 

act i vi t i es ;  and a schedul e f or  t he expedi t i ous  compl et i on and submi ss i on of  

t he Wat er  Qual i t y St udy Repor t ,  pur suant  t o t he r equi r ement s  of  Par agr aph 24.  

23.  Upon appr oval  by U. S.  EPA and Ohi o EPA of  t he wor k pl an submi t t ed i n 

accor dance wi t h Par agr aph 22,  Tol edo shal l  commence t he Wat er  Qual i t y St udy i n 

accor dance wi t h t he appr oved wor k pl an and schedul e set  f or t h i n t he appr oved 



 
 22 

wor k pl an.  

24.   Wi t hi n t hi r t y ( 30)  days  af t er  compl et i on of  t he Wat er  Qual i t y 

St udy,  Tol edo shal l  submi t  a wr i t t en Wat er  Qual i t y St udy Repor t  t o U. S.  EPA 

and Ohi o EPA,  f or  appr oval ,  whi ch ( a)  demons t r at es  t hat  Tol edo per f or med t he 

Wat er  Qual i t y St udy i n accor dance wi t h t he appr oved wor k pl an and schedul e set  

f or t h i n t he appr oved pl an,  ( b)  pr ovi des  t he r esul t s  of  t he Wat er  Qual i t y 

St udy i ncl udi ng,  but  not  l i mi t ed t o:  ( i )  a det ai l ed descr i pt i on of  al l  

moni t or i ng car r i ed out ;  ( i i )  a summar y of  exi s t i ng dat a t hat  Tol edo wi l l  use 

t o suppor t  devel opment  of  t he Wat er  Qual i t y Model  ( r equi r ed pur suant  t o 

Par agr aphs  28- 29)  and t he Long Ter m Cont r ol  Pl an ( r equi r ed pur suant  t o 

Par agr aphs  30- 34) ;  and ( i i i )  a summar y of  t he dat a col l ect ed i n t he Wat er  

Qual i t y St udy.  

25.   Upon r ecei pt  of  U. S.  EPA’ s / Ohi o EPA’ s  f i nal  appr oval  of  t he Wat er  

Qual i t y St udy Repor t ,  Tol edo shal l  ut i l i ze t he col l ect ed dat a t o compl et e t he 

devel opment  of  t he Wat er  Qual i t y Model  ( r equi r ed pur suant  t o Par agr aphs  28- 29)  

and t he Long Ter m Cont r ol  Pl an ( r equi r ed pur suant  t o Par agr aphs  30- 34) .  

26.   Hydr aul i c Model  

Wi t hi n t hi r t y ( 30)  days  af t er  ent r y of  t hi s  Consent  Decr ee,  Tol edo shal l  

submi t  t o U. S.  EPA and Ohi o EPA,  f or  appr oval ,  a wor k pl an f or  devel opi ng a 

hydr aul i c model  of  Tol edo’ s  Combi ned Sewer  Sys t em ( “Hydr aul i c Model ”)  t o be 

used,  i n conj unct i on wi t h t he Wat er  Qual i t y Model  ( r equi r ed pur suant  t o 

Par agr aphs  28- 29)  f or  use i n devel opi ng t he Long Ter m Cont r ol  Pl an ( r equi r ed 
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pur suant  t o Par agr aphs  30- 34) .   The Hydr aul i c Model  shal l  al so be used i n t he 

devel opment  and i mpl ement at i on of  oper at i on and mai nt enance pr ocedur es  and t o 

es t abl i sh pr i or i t i es  f or ,  and eval uat e t he i mpact s  of ,  pr oposed sys t em 

modi f i cat i ons  and upgr ades .  At  a mi ni mum,  t he Hydr aul i c Model  shal l  be capabl e 

of  ( i )  pr edi ct i ng s t or mwat er  f l ows  gener at ed by var i ous  wet  weat her  event s  i n 

combi ned ar eas ;  ( i i )  pr edi ct i ng t he hydr aul i c gr ade l i nes ,  vol ume and f l ow 

r at es  of  was t ewat er  i n f or ce mai ns  and gr avi t y sewer  l i nes ;  ( i i i )  pr edi ct i ng 

t he hydr aul i c pr essur e and f l ow of  was t ewat er  at  any poi nt  i n f or ce mai ns  

t hr oughout  t he Combi ned Sewer  Sys t em;  ( i v)  pr edi ct i ng t he f l ow capaci t y of  

each pump s t at i on ( Tol edo may el ect  t o per f or m manual  cal cul at i ons  i n l i eu of  

ut i l i zi ng t he Model  t o eval uat e pump s t at i on capaci t y) ;  ( v)  pr edi ct i ng t he 

f l ow capaci t y of  gr avi t y sewer  l i nes ;  ( vi )  pr edi ct i ng t he peak f l ows  dur i ng 

wet  weat her  and dr y weat her  condi t i ons  f or  pump s t at i ons  and gr avi t y sewer  

l i nes ;  ( vi i )  pr edi ct i ng t he l i kel i hood,  l ocat i on,  dur at i on and vol ume of  

di schar ge f r om each CSO f or  a var i et y of  s t or m event s  ( of  var yi ng dur at i ons  

and r et ur n f r equenci es ) ;  and ( vi i i )  devel opi ng wet  weat her  hydr ogr aphs  f or  t he 

separ at e sewer  ar eas  t hat  ar e t r i but ar y t o t he Combi ned Sewer  Sys t em.  These 

s t or ms  shal l  i ncl ude,  but  not  be l i mi t ed t o,  t he mos t  cr i t i cal  s t or m( s)  havi ng 

a t en year  r et ur n f r equency,  and dur at i on of  bet ween 1 hour  and 24 hour s .   The 

hydr ogr aphs  shal l  be devel oped f or  var i ous  s t or m r ecur r ence i nt er val s  and 

shal l  be combi ned wi t h basel i ne was t ewat er  f l ow and r out ed t hr ough gr avi t y 

sewer  l i nes ,  pump s t at i ons ,  f or ce mai ns ,  r egul at or s  and i nt er cept or s  by t he 
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Model .  The Model  shal l  i ncl ude met hods  f or  es t i mat i ng was t ewat er  f l ow,  

gr oundwat er  i nf i l t r at i on,  and r ai n i nduced i nf i l t r at i on and i nf l ow ( “I / I ”) .   

The hydr ogr aphs  shal l  be devel oped us i ng hi s t or i cal  f l ow and r ai nf al l  dat a and 

dat a col l ect ed by Tol edo dur i ng t he Fl ow Char act er i zat i on St udy ( r equi r ed 

pur suant  t o Par agr aphs  18- 20) .   The wor k pl an f or  devel opi ng t he Hydr aul i c 

Model  shal l  i ncl ude:  

( a)  a descr i pt i on of  t he Hydr aul i c Model ;  

( b)   speci f i c at t r i but es ,  char act er i s t i cs ,  and l i mi t at i ons  of  t he 

Hydr aul i c Model ;  

( c)   i dent i f i cat i on of  al l  i nput  par amet er s ,  cons t ant s ,  assumed 

val ues ,  and expect ed out put s ;  

( d)   a di gi t i zed map( s )  t hat  i dent i f i es  and char act er i zes  t he 

por t i ons  ( i ncl udi ng t he speci f i c gr avi t y sewer  l i nes )  of  t he Sewer  Sys t em t hat  

shal l  be i ncl uded i n t he Hydr aul i c Model ;  

( e)   i dent i f i cat i on of  i nput  dat a t o be used;  

( f )   conf i gur at i on of  t he Hydr aul i c Model ;  

( g)   pr ocedur es  and pr ot ocol s  f or  per f or mance of  sens i t i vi t y 

anal yses  ( i . e. ,  how t he Hydr aul i c Model  r esponds  t o changes  i n i nput  

par amet er s  and var i abl es ) ;  

( h)   pr ocedur es  f or  cal i br at i ng t he Hydr aul i c Model  t o account  f or  

val ues  r epr esent at i ve of  t he Sewer  Sys t em and WWTP us i ng act ual  sys t em and 

WWTP dat a ( e. g. ,  f l ow dat a) ;  
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( i )   pr ocedur es  t o ver i f y t he Hydr aul i c Model ’ s  per f or mance us i ng 

act ual  sys t em and WWTP dat a ( e. g. ,  f l ow dat a) ;  

( j )   pr ocedur es  f or  model i ng wet  weat her  f l ows  f r om separ at e sewer  

ar eas ;   

( k)   how r epr esent at i ve val ues  of  t he Hydr aul i c Model ’ s  cons t ant  

val ues  shal l  be det er mi ned by t es t s  conduct ed i n Tol edo’ s  Sewer  Sys t em and 

WWTP;  and 

( l )   an expedi t i ous  schedul e f or  t he devel opment  and ut i l i zat i on 

of  t he Hydr aul i c Model .    

27.   Upon appr oval  by U. S.  EPA and Ohi o EPA of  t he wor k pl an submi t t ed 

i n accor dance wi t h Par agr aph 26,  Tol edo shal l  devel op and ut i l i ze t he 

Hydr aul i c Model  i n accor dance wi t h t he schedul e i ncl uded i n t he appr oved wor k 

pl an.  

28.   Wat er  Qual i t y Model  

Wi t hi n t hi r t y ( 30)  days  af t er  ent r y of  t hi s  Consent  Decr ee,  Tol edo shal l  

submi t  t o U. S.  EPA and Ohi o EPA,  f or  appr oval ,  a wor k pl an f or  devel opi ng a 

wat er  qual i t y model  ( t he “Wat er  Qual i t y Model ”)  t o be used,  i n conj unct i on 

wi t h t he Hydr aul i c Model  ( r equi r ed pur suant  t o Par agr aphs  26- 27)  i n devel opi ng 

t he Long Ter m Cont r ol  Pl an ( r equi r ed pur suant  t o Par agr aphs  30- 34) .   At  a 

mi ni mum,  t he Wat er  Qual i t y Model  shal l  be capabl e of  ( a)  accur at el y model i ng 

wat er  qual i t y i n t he Ot t awa Ri ver ,  Swan Cr eek,  and t he Maumee Ri ver  under  

exi s t i ng and f ut ur e pr edi ct ed condi t i ons ,  dur i ng an appr opr i at e r ange of  bot h 
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dr y and wet  weat her  condi t i ons ,  and acr oss  an appr opr i at e r ange of  r i ver  

f l ows;  ( b)  assess i ng t he i mpact s  on wat er  qual i t y ( bot h absol ut e and r el at i ve 

t o ot her  sour ces)  of  CSOs under  t he af or ement i oned r anges  of  condi t i ons ;  and 

( c)  assess i ng t he changes  i n CSO i mpact  whi ch wi l l  be expect ed t o occur  

f ol l owi ng i mpl ement at i on of  t he var i ous  CSO cont r ol  measur es  t hat  Tol edo 

eval uat es  i n devel opi ng i t s  Long Ter m Cont r ol  Pl an ( r equi r ed pur suant  t o 

Par agr aphs  30- 34) .   The wor k pl an f or  devel opi ng t he Wat er  Qual i t y Model  shal l  

i ncl ude:  

( a)   a descr i pt i on of  t he Wat er  Qual i t y Model ;  

( b)   speci f i c at t r i but es ,  char act er i s t i cs ,  and l i mi t at i ons  of  t he 

Wat er  Qual i t y Model ;  

( c)   i dent i f i cat i on of  al l  i nput  par amet er s ,  cons t ant s ,  assumed 

val ues ,  and expect ed out put s ;  

( d)   i dent i f i cat i on of  i nput  dat a t o be used;  

( e)   conf i gur at i on of  t he Wat er  Qual i t y Model ;  

( f )   pr ocedur es  and pr ot ocol s  f or  per f or mance of  sens i t i vi t y 

anal yses  ( i . e. ,  how t he Wat er  Qual i t y Model  r esponds  t o changes  i n i nput  

par amet er s  and var i abl es ) ;  

( g)   pr ocedur es  f or  cal i br at i ng t he Wat er  Qual i t y Model  t o account  

f or  val ues  r epr esent at i ve of  t he r ecei vi ng s t r eams us i ng act ual  wat er  qual i t y 

moni t or i ng dat a;  

( h)   pr ocedur es  t o ver i f y t he Wat er  Qual i t y Model ’ s  per f or mance 
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us i ng act ual  wat er  qual i t y moni t or i ng dat a;  and 

( i )   an expedi t i ous  schedul e f or  t he devel opment  and 

i mpl ement at i on of  t he Wat er  Qual i t y Model .    

29.   Upon appr oval  by U. S.  EPA and Ohi o EPA of  t he wor k pl an submi t t ed 

i n accor dance wi t h Par agr aph 28,  Tol edo shal l  i mpl ement  t he Wat er  Qual i t y 

Model  i n accor dance wi t h t he schedul e i ncl uded i n t he appr oved wor k pl an.    

30.  Long Ter m Cont r ol  Pl an 

Wi t hi n t hi r t y ( 30)  days  af t er  ent r y of  t hi s  Consent  Decr ee,  Tol edo shal l  

submi t  t o U. S.  EPA and Ohi o EPA,  f or  appr oval ,  a wor k pl an f or  devel opi ng a 

l ong t er m cont r ol  pl an ( t he “Long Ter m Cont r ol  Pl an”)  f or  i nsur i ng t hat  

Tol edo’ s  CSOs compl y wi t h t he r equi r ement s  of  Tol edo’ s  Cur r ent  Per mi t ,  t he 

Cl ean Wat er  Act  and t he obj ect i ves  of  U. S.  EPA’ s  Apr i l  19,  1994 “Combi ned 

Sewer  Over f l ow ( CSO)  Pol i cy. ”  The wor k pl an shal l  i ncl ude a schedul e f or  

compl et i ng devel opment  of  t he Long Ter m Cont r ol  Pl an wi t hi n t hi r t y mont hs  

af t er  appr oval  by U. S.  EPA and Ohi o EPA of  t he wor k pl an.   At  a mi ni mum,  t he 

Long Ter m Cont r ol  Pl an shal l  i ncl ude ( and so t he wor k pl an shal l  descr i be how 

Tol edo’ s  devel opment  of  t he Long Ter m Cont r ol  Pl an wi l l  accompl i sh)  t he 

f ol l owi ng:  

( a)  an assessment  of  t he cos t s ,  ef f ect i veness  ( i n t er ms  of  

pol l ut ant  l oadi ng r educt i ons ,  r egar dl ess  of  wat er  qual i t y i mpact s )  and wat er  

qual i t y benef i t s  of  a wi de r ange of  al t er nat i ves   f or  el i mi nat i ng or  r educi ng 

and t r eat i ng CSOs.   Tol edo shal l  use t he r esul t s  of  t he Fl ow Char act er i zat i on 
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St udy ( per f or med i n accor dance wi t h t he r equi r ement s  of  Par agr aphs  18- 20) ,  t he 

r esul t s  of  t he Wat er  Qual i t y St udy ( per f or med i n accor dance wi t h t he 

r equi r ement s  of  Par agr aphs  22- 24) ,  t he Hydr aul i c Model  ( devel oped pur suant  t o 

t he r equi r ement s  of  Par agr aphs  26- 27)  and t he Wat er  Qual i t y Model  ( devel oped 

pur suant  t o t he r equi r ement s  of  Par agr aphs  28- 29)  i n per f or mi ng t hi s  

assessment .   The al t er nat i ves  t hat  shal l  be cons i der ed i ncl ude t aki ng no-

act i on ( ot her  t han t he i mpr ovement s  r equi r ed by Sect i on V. B) ;  compl et e sewer  

separ at i on;  separ at i on of  speci f i c por t i ons  of  t he combi ned sys t em;  var i ous  

s i zes  of  s t or age bas i ns  or  t unnel s  at  l ocat i ons  t hr oughout  t he col l ect i on 

sys t em;   cons t r uct i on of  addi t i onal  f aci l i t i es  ( such as  hi gh r at e t r eat ment  or  

bal l as t ed f l occul at i on f aci l i t i es )  f or  pr ovi di ng pr i mar y t r eat ment  or  advanced 

pr i mar y t r eat ment  t o CSOs;  cons t r uct i on of  addi t i onal  f aci l i t i es  f or  pr ovi di ng 

di s i nf ect i on and dechl or i nat i on of  CSOs;  cons t r uct i on of  f aci l i t i es  f or  

r emovi ng f l oat abl es  f r om CSOs;  cons t r uct i on of  r el i ef  sewer s ;  r el ocat i on of  

CSOs;  i mpl ement at i on of  pr et r eat ment  measur es  t o r educe f l ows  and or  

pol l ut ant s  di schar ged i nt o t he col l ect i on sys t em f r om i ndus t r i al  user s ;  and 

cons t r uct i on and/ or  i mpl ement at i on of  combi nat i ons  of  t hese al t er nat i ves .  The 

Uni t ed St at es  Envi r onment al  Pr ot ect i on Agency’ s  “Combi ned Sewer  Over f l ows  

Gui dance f or  Long- Ter m Cont r ol  Pl an, ” ( “Gui dance f or  LTCP”)  pr ovi des  Gui dance 

on per f or mi ng al t er nat i ves  anal yses .   Thi s  assessment  shal l  i ncl ude:  

( i )  An eval uat i on of  a r ange of  “s i zes” of  each al t er nat i ve 

t hat  wi l l  r educe t he number  of  unt r eat ed CSOs down t o a r ange of  number s  of  
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over f l ows  per  CSO out f al l  ( such as  0,  1- 3,  4- 7 and 8- 12) .  

( i i )  An eval uat i on of  t he “Pr oj ect  Cos t s , ” as  t hat  t er m i s  

descr i bed on pages  3- 49 t hr ough 3- 51 of  t he Uni t ed St at es  Envi r onment al  

Pr ot ect i on Agency’ s  “Combi ned Sewer  Over f l ows  Gui dance f or  Long- Ter m Cont r ol  

Pl an, ” ( “Gui dance f or  LTCP”)  f or  each al t er nat i ve,  or  mi x of  al t er nat i ves ,  

t hat  Tol edo has  eval uat ed.  The det er mi nat i on of  Pr oj ect  Cos t s  shal l  i ncl ude:  

( a)  t he t ot al  “pr oj ect  cos t s” f or  each al t er nat i ve or  mi x of  al t er nat i ves ,  and 

a br eak down of  t he “capi t al  cos t s , ” “annual  O & M cos t s , ” and “l i f e cycl e 

cos t s” whi ch went  i nt o cal cul at i ng t he t ot al  “pr oj ect  cos t s” f or  each 

al t er nat i ve or  mi x of  al t er nat i ves ;  and ( b)  t he “pr oj ect  cos t s” f or  each 

separ at e component  of  each al t er nat i ve or  mi x of  al t er nat i ves ,  and a br eak 

down of  t he “capi t al  cos t s , ” “annual  O & M cos t s , ” and “l i f e cycl e cos t s” 

whi ch went  i nt o cal cul at i ng t he “pr oj ect  cos t s” f or  each separ at e component  of  

each al t er nat i ve or  mi x of  al t er nat i ves .   The t er ms  “capi t al  cos t s , ” “annual  O 

& M cos t s , ” and “l i f e cycl e cos t s” ar e descr i bed on pages  3- 49 t hr ough 3- 51 of  

t he Gui dance f or  LTCP.  

( i i i )  An eval uat i on of  Tol edo’ s  f i nanci al  capabi l i t y t o f und 

al l  i mpr ovement s  t hat  have been cons i der ed.   Thi s  eval uat i on shal l  i ncl ude an 

eval uat i on of :  

i .  Medi an househol d i ncome/ t ot al  pr oj ect  cos t  per  

househol d;  

i i .  Per  capi t a debt  as  a per cent  of  f ul l  mar ket  
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pr oper t y val ue;  

i i i .  Pr oper t y t ax r evenues  as  a per cent  of  f ul l  

mar ket  pr oper t y val ue;  

i v.  Pr oper t y t ax col l ect i on r at e;  

v.  Unempl oyment ;  

vi .  Bond r at i ng;  

vi i .   Gr ant  and l oan avai l abi l i t y;  

vi i i .    Cur r ent  and pr oj ect ed r es i dent i al ,  

commer ci al  and i ndus t r i al  user  f ees ;   

i x.   Ot her  vi abl e f undi ng mechani sms  and sour ces  of  

f i nanci ng;  and 

24.  Ot her  f act or s  whi ch Tol edo bel i eves  ar e 

i mpor t ant  f or  t hi s  f i nanci al  eval uat i on.  

( i v)    An anal ys i s  of  t he wat er  qual i t y i mpact s  of  each 

al t er nat i ve or  mi x of  al t er nat i ves  t hat  ar e bei ng cons i der ed.   Thi s  anal ys i s ,  

whi ch shal l  ut i l i ze t he r esul t s  of  t he Wat er  Qual i t y St udy ( per f or med i n 

accor dance wi t h t he r equi r ement s  of  Par agr aphs  22- 24)  and t he Wat er  Qual i t y 

Model  ( devel oped i n accor dance wi t h t he r equi r ement s  of  Par agr aphs  28- 29) ,  

shal l  i ncl ude an anal ys i s  of  t he r educt i ons  i n BOD5,  suspended sol i ds ,  f ecal  

col i f or m,  any pol l ut ant  par amet er s  t hat  t he Wat er  Qual i t y Char act er i zat i on 

det er mi ned ar e exceedi ng or  appr oachi ng t he St at e of  Ohi o’ s  wat er  qual i t y 

cr i t er i a f or  t hose par amet er s  i n t he Maumee Ri ver ,  Ot t awa Ri ver  or  Swan Cr eek,  
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and ef f l uent  t oxi ci t y t hat  wi l l  r esul t  f r om i mpl ement at i on of  each 

al t er nat i ve;  as  wel l  as  an anal ys i s  of  t he i mpact s  t o t he pol l ut ant  and 

di ssol ved oxygen l evel s  i n t he r ecei vi ng s t r eams t hat  wi l l  r esul t  f r om each 

al t er nat i ve or  mi x of  al t er nat i ves .  

( v)   An anal ys i s  of  t he i mpact  t hat  each al t er nat i ve or  mi x 

of  al t er nat i ves  wi l l  have on t he peak i ns t ant aneous  and sus t ai ned f l ows  t o t he 

Bayvi ew WWTP f or  a var i et y of  s t or m event s  of  var yi ng dur at i ons  and r et ur n 

f r equenci es ,  i ncl udi ng,  but  not  l i mi t ed t o,  t he mos t  cr i t i cal  s t or m havi ng a 

t en- year  r et ur n f r equency and dur at i on of  bet ween one and t went y- f our  hour s .    

    

( vi )  “Knee of  t he cur ve” cos t - per f or mance anal yses  of  t he 

r ange of  opt i ons  t hat  ar e bei ng cons i der ed t hat  wi l l  al l ow f or  t he compar i son 

of  t he cos t s  per  uni t  of  measur e ( i n mass)  of  pol l ut ant s  r emoved f r om t he 

di schar ge f or  each of  t he al t er nat i ves  t hat  ar e bei ng cons i der ed.  

( b)  I dent i f i cat i on and sel ect i on of  addi t i onal  r emedi al  measur es  

( t he “Long Ter m Cont r ol  Pl an”)  t hat  ar e necessar y t o i nsur e t hat  Tol edo’ s  CSOs 

compl y wi t h t he r equi r ement s  of  Tol edo’ s  Cur r ent  Per mi t ,  i ncl udi ng,  but  not  

l i mi t ed t o,  any speci f i c or  gener al  wat er  qual i t y or  t echnol ogy based ef f l uent  

l i mi t at i ons  appl i cabl e t o Tol edo’ s  CSOs,  t he Cl ean Wat er  Act  and t he CSO 

Pol i cy.  

310  Upon appr oval  by U. S.  EPA and Ohi o EPA of  t he wor k pl an submi t t ed 

i n accor dance wi t h Par agr aph 30,  Tol edo shal l  commence devel opment  of  t he Long 
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Ter m Cont r ol  Pl an i n accor dance wi t h t he schedul e and t er ms  set  f or t h i n t he 

appr oved wor k pl an.   Devel opment  of  t he Long Ter m Cont r ol  Pl an shal l  be 

cons i s t ent  wi t h t he t er ms  of  t hi s  Consent  Decr ee,  t he CSO Pol i cy and t he Cl ean 

Wat er  Act .  

320  Wi t hi n t hi r t y ( 30)  days  af t er  compl et i on of  devel opment  of  t he Long 

Ter m Cont r ol  Pl an,  Tol edo shal l  submi t  a wr i t t en r epor t  ( t he “Long Ter m 

Cont r ol  Pl an Repor t ”)  t o U. S.  EPA and Ohi o EPA,  f or  appr oval ,  whi ch 

i ncor por at es  t he Long Ter m Cont r ol  Pl an and expl ai ns  what  s t eps  Tol edo t ook t o 

compl y wi t h i t s  Publ i c and Regul at or y Agency Par t i ci pat i on Pl an ( r equi r ed 

pur suant  t o Par agr aphs  16- 17) ,  i ncl udi ng how ( i f  at  al l )  Tol edo t ook 

i nf or mat i on pr ovi ded by t he publ i c i nt o account  i n devel opi ng i t s  Long Ter m 

Cont r ol  Pl an;  and whi ch demons t r at es  t hat  Tol edo devel oped i t s  Long Ter m 

Cont r ol  Pl an i n accor dance wi t h t he wor k pl an and schedul e set  f or t h i n t he 

appr oved wor k pl an and pr ovi des  t he r esul t s  of  t he wor k Tol edo per f or med i n 

devel opi ng t he Long Ter m Cont r ol  Pl an i ncl udi ng,  but  not  l i mi t ed t o:  

( a)  Al l  of  t he i nf or mat i on descr i bed i n Par agr aph 30 per t ai ni ng t o 

Tol edo’ s  assessment  of  t he cos t s ,  ef f ect i veness ,  and wat er  qual i t y benef i t s  of  

al t er nat i ves  f or  el i mi nat i ng or  r educi ng and t r eat i ng CSOs;  

( b)  I dent i f i cat i on and sel ect i on of  addi t i onal  r emedi al  measur es  

t hat  ar e necessar y t o i nsur e t hat  Tol edo’ s  CSOs compl y wi t h t he r equi r ement s  

of  Tol edo’ s  Cur r ent  Per mi t ,  i ncl udi ng,  but  not  l i mi t ed t o,  any speci f i c or  

gener al  wat er  qual i t y or  t echnol ogy based ef f l uent  l i mi t at i ons  and condi t i ons  
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appl i cabl e t o Tol edo’ s  CSOs,  t he Cl ean Wat er  Act  and t he CSO Pol i cy;  and 

( c)  As  expedi t i ous  a schedul e as  poss i bl e f or  des i gn,  cons t r uct i on 

and i mpl ement at i on of  al l  measur es  descr i bed i n Par agr aph 32( b) .   I f  i t  i s  not  

poss i bl e f or  Tol edo t o des i gn and cons t r uct  al l  measur es  s i mul t aneous l y,  

Tol edo shal l  devel op a phased schedul e based on t he r el at i ve i mpor t ance of  

each measur e,  wi t h hi ghes t  pr i or i t y bei ng gi ven t o el i mi nat i ng di schar ges  t o 

sens i t i ve ar eas  and t hen t o t hose pr oj ect s  whi ch most  r educe t he di schar ge of  

pol l ut ant s .   The schedul e shal l  speci f y cr i t i cal  cons t r uct i on mi l es t ones  f or  

each speci f i c measur e,  i ncl udi ng,  at  a mi ni mum,  deadl i nes  f or :  ( i )  submi ss i on 

of  appl i cat i ons  f or  al l  per mi t s  r equi r ed by l aw,  such as  St at e of  Ohi o per mi t s  

t o i ns t al l ;  ( i i )  commencement  of  cons t r uct i on;  ( i i i )  compl et i on of  

cons t r uct i on;  ( i v)  commencement  of  oper at i on;  and ( v)  achi evement  of  f ul l  

oper at i on.   The schedul e al so shal l  i ncl ude a deadl i ne f or  t he compl et i on of  

al l  cons t r uct i on and f ul l  i mpl ement at i on of  al l  measur es  under  t he Long Ter m 

Cont r ol  Pl an,  whi ch must  be as  ear l y as  poss i bl e but  i n no event  l at er  t han 

Augus t  31,  2016.   

330  Upon appr oval  by U. S.  EPA and Ohi o EPA of  t he r epor t  submi t t ed i n 

accor dance wi t h Par agr aph 32,  t he Long Ter m Cont r ol  Pl an shal l  be i ncor por at ed 

i nt o t hi s  Consent  Decr ee and Tol edo shal l  i mpl ement  t he Long Ter m Cont r ol  Pl an 

i n accor dance wi t h t he schedul e i ncl uded i n t he appr oved Long Ter m Cont r ol  

Pl an.    

340  Upon compl et i on of  al l  cons t r uct i on and f ul l  i mpl ement at i on of  al l  
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measur es  under  t he Long Ter m Cont r ol  Pl an,   Tol edo’ s  CSOs shal l  compl y wi t h 

t he r equi r ement s  of  Tol edo’ s  Cur r ent  Per mi t ,  i ncl udi ng,  but  not  l i mi t ed t o,  

any speci f i c or  gener al  wat er  qual i t y or  t echnol ogy based ef f l uent  l i mi t at i ons  

appl i cabl e t o Tol edo’ s  CSOs,  t he Cl ean Wat er  Act  and t he CSO Pol i cy.  

350  Tol edo cur r ent l y ant i ci pat es  t hat  i t  wi l l  spend $236, 000, 000 t o 

compl et e t he CSO i mpr ovement s  r equi r ed by Sect i ons  V. B and V. C.  

D.  El i mi nat i on of  SSDs 

360  Tol edo shal l  t ake t he f ol l owi ng measur es ,  whi ch ar e gener al l y 

cons i s t ent  wi t h t he Ohi o EPA’ s  Di r ect or ’ s  Fi nal  Fi ndi ngs  and Or der s  ( t he “SSD 

DFFO”)  i ssued t o Tol edo on June 23,  1999,  t o el i mi nat e al l  SSDs by November  1,  

2006:  

( a)   I n accor dance wi t h t he SSD DFFO,  Tol edo has  compl et ed 

i nt ens i ve sewer  cl eani ng t o el i mi nat e r oot  i nt r us i ons  and gr ease 

accumul at i ons ,  cor r ect  def i ci enci es  of  t he 116th St r eet  i nt er cept or  sewer  

whi ch r uns  f r om Summi t  St r eet  wes t  t o 290th St r eet ,  cons t r uct ed a r el i ef  pump 

s t at i on at  Manhat t an Boul evar d,  el i mi nat ed t hi r t y- t wo cr oss - connect i ons  

bet ween i t s  s t or m and sani t ar y sewer  sys t ems ,  and el i mi nat ed t he cr oss -

connect i on bet ween t he Lakes i de Avenue sani t ar y sewer  and t he Maumee Bay;  

( b)   By Apr i l  1,  2002,  Tol edo shal l  submi t  t o U. S.  EPA and Ohi o 

EPA,  f or  appr oval ,  a pl an f or  cons t r uct i on of  Phase 2 i mpr ovement s  i n t he 

Poi nt  Pl ace ar ea.   The pl an shal l  i ncl ude an anal ys i s  of  Tol edo’ s  pi l ot  

r ehabi l i t at i on pr oj ect  as  descr i bed i n t he SSD DFFO and t he i mpr ovement s  
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descr i bed above i n Par agr aph 36( a) ;  a det ai l ed descr i pt i on of  t he r emedi at i on 

al t er nat i ves  t hat  Tol edo cons i der ed i n devel opi ng i t s  Phase 2 pl an as  

descr i bed i n t he SSD DFFO,  i ncl udi ng i nf or mat i on r egar di ng t he cos t s  and 

ef f ect i veness  of  each al t er nat i ve t hat  was  cons i der ed;  a det ai l ed expl anat i on 

of  why Tol edo chose t he al t er nat i ves  t hat  i t  chose;  and a schedul e f or  

cons t r uct i on of  t he al l  Phase 2 i mpr ovement s  necessar y t o el i mi nat e SSDs f r om 

t he Poi nt  Pl ace ar ea.   The schedul e shal l  i ncl ude ( i )  submi ss i on t o Ohi o EPA 

and U. S.  EPA of  a compl et e Per mi t  t o I ns t al l  appl i cat i on package and det ai l ed 

pl ans  f or  necessar y Phase 2 i mpr ovement s  by June 1,  2003,  ( i i )  awar di ng of  

cont r act s  f or  cons t r uct i on of  Phase 2 i mpr ovement s  by November  1,  2003,  and 

( i i i )  compl et i on of  cons t r uct i on of  al l  i mpr ovement s  necessar y t o el i mi nat e 

al l  SSDs i n t he Poi nt  Pl ace ar ea by November  1,  2006.   Upon appr oval  by U. S.  

EPA and Ohi o EPA,  Tol edo shal l  i mpl ement  t he pl an i n accor dance wi t h t he 

schedul e i n t he appr oved pl an.   

( c)  I n accor dance wi t h t he SSD DFFO,  Tol edo submi t t ed t o Ohi o EPA 

a r epor t  of  t he r esul t s  of  i t s  f l ow moni t or i ng s t udy of  t he sani t ar y sewer  

sys t em cont r i but i ng t o sur char gi ng i n t he Ri ver  Road and Mi dl and Avenue ar ea.  

 The r epor t  i ncl udes  a map i ndi cat i ng f l ow moni t or i ng l ocat i ons ,  a f ul l  

descr i pt i on of  t he pr oj ect ,  pr esent at i on of  t he r esul t s  of  t he moni t or i ng,  

s t r uct ur al  and hydr aul i c pr obl ems obser ved dur i ng t he f l ow moni t or i ng 

act i vi t i es ,  a t abl e r anki ng each sub- bas i n accor di ng t o i t s  sever i t y of  

r ai nf al l  i nduced i nf l ow and i nf i l t r at i on,  and a pl an f or  per f or mi ng a Sani t ar y 
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Sewer  Eval uat i on St udy ( “SSES”)  i n t hose sub- bas i ns  i n whi ch an SSES i s  

war r ant ed based upon t he r esul t s  of  Tol edo’ s  f l ow moni t or i ng s t udy.   The SSES 

i ncl udes  smoke t es t i ng,  dye t es t i ng,  t el evi s i ng,  and ot her  i nves t i gat i ve 

t echni ques  as  needed t o det er mi ne causes  and pot ent i al  r emedi es  f or  t he sewer  

sur char gi ng i n t he Ri ver  Road and Mi dl and Avenue ar ea.   The pl an f or  

per f or mi ng t he SSES descr i bed i n t hi s  Par agr aph 36( c)   i ncl udes  a det ai l ed 

descr i pt i on of  t he s t eps  t hat  Tol edo wi l l  t ake t o per f or m t he SSES and a 

schedul e f or  per f or mi ng t he SSES,  whi ch i ncl udes  ( i )  awar di ng cont r act s  f or  

t he SSES by Januar y 1,  2001,  ( i i )  compl et i ng t he SSES by November  1,  2001,  and 

( i i i )  submi ss i on of  a f i nal  SSES Repor t  t o U. S.  EPA and Ohi o EPA,  f or  

appr oval ,  by Januar y 1,  2002.   Tol edo shal l  i mpl ement  t he pl an i n accor dance 

wi t h t he schedul e i n t he pl an f or  per f or mi ng t he SSES descr i bed i n t hi s  

Par agr aph 36( c) .  

( d)   The SSES r epor t  r equi r ed i n Par agr aph 36( c) ,  above,  shal l  

i ncl ude a det ai l ed descr i pt i on of  t he r esul t s  of  t he SSES;  a det ai l ed 

descr i pt i on of  al l  r emedi at i on al t er nat i ves  t hat  Tol edo cons i der ed i n 

det er mi ni ng addi t i onal  r emedi al  measur es  needed t o el i mi nat e SSDs i n t he Ri ver  

Road and Mi dl and Avenue ar ea,  i ncl udi ng i nf or mat i on r egar di ng t he cos t s  and 

ef f ect i veness  of  each al t er nat i ve t hat  was  cons i der ed;  a det ai l ed expl anat i on 

of  why Tol edo chose t he al t er nat i ves  t hat  i t  chose;  and a schedul e f or  

cons t r uct i on of  t he Phase 3 and Phase 4 i mpr ovement s  as  descr i bed i n t he SSD 

DFFO necessar y t o el i mi nat e SSDs f r om t he Ri ver  Road and Mi dl and Avenue ar ea.  
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 The schedul e shal l  i ncl ude ( i )  submi ss i on t o U. S.  EPA and Ohi o EPA of  a 

compl et e Per mi t  t o I ns t al l  appl i cat i on package and det ai l ed pl ans  f or  

necessar y Phase 3 i mpr ovement s  by Sept ember  1,  2002;  ( i i )  awar di ng of  

cont r act s  f or  cons t r uct i on of  Phase 3 i mpr ovement s  by Febr uar y 1,  2003;  ( i i i )  

compl et i on of  cons t r uct i on of  al l  Phase 3 i mpr ovement s  by June 1,  2004;  ( i v)  

submi ss i on t o U. S.  EPA and Ohi o EPA of  a compl et e Per mi t  t o I ns t al l  

appl i cat i on package and det ai l ed pl ans  f or  necessar y Phase 4 i mpr ovement s  by 

June 1,  2005;   

( v)  awar di ng of  cont r act s  f or  cons t r uct i on of  Phase 4 i mpr ovement s  by November  

1,  2005;  and compl et i on of  cons t r uct i on of  al l  i mpr ovement s  necessar y t o 

el i mi nat e al l  SSDs i n t he Ri ver  Road and Mi dl and Avenue ar ea by November  1,  

2006.  Upon appr oval  by U. S.  EPA and Ohi o EPA,  Tol edo shal l  i mpl ement  t he pl an 

i n accor dance wi t h t he schedul e i n t he appr oved pl an.   Tol edo cur r ent l y 

ant i ci pat es  t hat  i t  wi l l  spend bet ween $40, 000, 000 and $80, 000, 000 t o compl et e 

t he SSD i mpr ovement s  r equi r ed by t hi s  Sect i on V. D.  

370  Tol edo shal l  el i mi nat e al l  poi nt s  wher e Tol edo knows SSDs may occur  

by November  1,  2006.   Fol l owi ng t hat  dat e,  Tol edo shal l  have no SSDs.  

380  Any SSD t hat  occur s  pr i or  t o November  1,  2006,  shal l  be cons i der ed 

t o be a vi ol at i on of  t hi s  Consent  Decr ee i f  Tol edo i s  out  of  compl i ance wi t h 

i t s  Sewer  Sys t em Management ,  Oper at i on and Mai nt enance Pl an.  

E.  Separ at e Sewer  Sys t em Moni t or i ng And Repor t i ng  

390 Wi t hi n 120 days  af t er  ent r y of  t hi s  Consent  Decr ee,  Tol edo shal l  
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submi t  a Separ at e Sewer  Sys t em Moni t or i ng and Repor t i ng Pl an t o U. S.  EPA and 

Ohi o EPA,  f or  appr oval ,  whi ch wi l l  assur e t hat  Tol edo pr ovi des  t i mel y and 

compl et e not i ce t o Ohi o EPA,  and ot her  appr opr i at e Feder al ,  St at e,  and l ocal  

agenci es  as  r equi r ed bel ow,  of  al l  r el evant  i nf or mat i on r egar di ng al l  SSDs:  

( a)   Ti mel y not i ce of  SSDs i ncl udes  at  l eas t  t he f ol l owi ng:     

    ( i )  Tel ephoni c or  el ect r oni c r epor t i ng of  al l  SSDs t o 

Ohi o EPA wi t hi n t went y- f our  ( 24)  hour s  f r om t he t i me Tol edo becomes  awar e of  

such SSD;   

( i i )  Compl et e wr i t t en not i ce ( as  descr i bed i n Par agr aph 

39( b) ,  bel ow)  t o Ohi o EPA wi t hi n f i ve ( 5)  days  of  t he t i me Tol edo becomes  

awar e of  t he SSD;   

( i i i )  I f  Tol edo r equi r es  mor e t han t went y- f our  ( 24)  hour s  t o 

s t op a par t i cul ar  SSD di schar ge event ,  submi ss i on of  a separ at e wr i t t en s t at us  

r epor t  t o Ohi o EPA ever y f i ve ( 5)  days  unt i l  t he SSD di schar ge has  ceased;  and 

( b)   Compl et e wr i t t en not i ce t o Ohi o EPA as  r equi r ed by Par agr aph 

39( a) ( i i ) ,  above,  shal l  i ncl ude at  l eas t  t he f ol l owi ng:  

( i )  t he cause of  t he SSD ( known or  suspect ed causes) ;   

( i i )  es t i mat ed vol ume ( i f  det er mi nabl e) ;   

( i i i )  descr i pt i on of  t he sour ce ( e. g. ,  manhol e,  pump 

s t at i on) ;   

( i v)  l ocat i on,  by s t r eet  addr ess  or  any ot her  appr opr i at e 

met hod;   
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( v)  dat e and dur at i on of  event ;   

( vi )  ul t i mat e des t i nat i on of  t he f l ow ( e. g. ,  name of  sur f ace 

wat er  body,  l and use l ocat i on,  name of  sur f ace wat er  body vi a muni ci pal  

separ at e s t or m sewer  sys t em [ r ef er ence l ocat i on by bas i n and s t r eet  addr ess  

and/ or  cr oss  s t r eet s ] ) ;   

( vi i )   cor r ect i ve act i ons  or  pl ans  t o el i mi nat e f ut ur e 

di schar ges  f r om t he same l ocat i on;  

( vi i i )   name and t i t l e of  per son r epor t i ng t he di schar ge;  

and 

( i x)   weat her  condi t i ons .  

( c)   Tol edo shal l  pr ovi de Ohi o EPA and t he Lucas  Count y Heal t h 

Depar t ment  wi t h wr i t t en mont hl y summar i es  of  t he i nf or mat i on col l ect ed 

pur suant  t o t hi s  Par agr aph 39 wi t hi n 30 days  of  t he cl ose of  t he mont h f or  

whi ch t he r epor t  i s  due.  

( d)   Tol edo shal l  pr ovi de Ohi o EPA wi t h quar t er l y wr i t t en 

summar i es  of  al l  i nf or mat i on i n Tol edo’ s  possess i on per t ai ni ng t o any 

was t ewat er  backups  i nt o bui l di ngs  t hat  occur r ed dur i ng t he cal endar  quar t er  

f or  whi ch t he summar i es  ar e pr epar ed.  

400  Tol edo shal l  i mpl ement  t he pl an submi t t ed i n accor dance wi t h 

Par agr aph 39 upon U. S.  EPA and Ohi o EPA’ s  appr oval  of  t hat  pl an.  

F.   SSD Response Pl an 

410  Wi t hi n  120 days  af t er  ent r y of  t hi s  Consent  Decr ee,  Tol edo shal l  
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submi t  an SSD Response Pl an t o U. S.  EPA and Ohi o EPA,  f or  appr oval ,  whi ch wi l l  

assur e t hat  Tol edo t akes  appr opr i at e measur es  t o mi ni mi ze,  t o t he ext ent  

pr act i cal ,  t he envi r onment al  i mpact s  and pot ent i al  human heal t h r i sks  of  SSDs.  

 The SSD Response Pl an shal l  i ncl ude t he f ol l owi ng:  

( a)   pr ocedur es  t o pr ovi de t i mel y and appr opr i at e publ i c not i ce,  

i ncl udi ng not i f i cat i on t hr ough t he l ocal  news  medi a wher e appr opr i at e;  

( b)  pr ocedur es  t o det er mi ne t he need t o l i mi t  publ i c access  t o 

ar eas  i mpact ed by SSDs and pr ocedur es  f or  det er mi ni ng when i t  i s  appr opr i at e 

t o no l onger  l i mi t  publ i c access  t o such ar eas  f ol l owi ng hal t i ng of  t he SSD 

and i mpl ement at i on of  appr opr i at e r esponse measur es ;  

( c)   pr ocedur es  t o l i mi t ,  as  appr opr i at e,  publ i c access  t o and 

cont act  wi t h ar eas  af f ect ed by an SSD.   The geogr aphi c ext ent  and dur at i on of  

a publ i c access  l i mi t at i on shal l  be det er mi ned i n consul t at i on and cooper at i on 

wi t h t he Count y Heal t h Depar t ment ,  wher e appr opr i at e;  

( d)  pr ocedur es  t o r emedi at e,  wher e appr opr i at e,  as  expedi t i ous l y 

as  poss i bl e,  unsani t ar y condi t i ons  near  or  f r om t he SSD af t er  di schar ge f r om 

t hat  SSD;  

( e)   pr ocedur es  t o ensur e t he r api d di spat ch of  per sonnel  and 

equi pment  t o cor r ect  or  r epai r  t he condi t i on caus i ng or  cont r i but i ng t o any 

SSD;  

( f )   pr ocedur es  t o ensur e t he pr epar edness ,  i ncl udi ng 

r espons i veness  t r ai ni ng,  of  Tol edo’ s  empl oyees  and cont r act or s  necessar y f or  
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t he ef f ect i ve i mpl ement at i on of  t he cont i ngency pl an i n t he event  of  any SSD.  

 The pr ogr am shoul d i ncl ude coor di nat i on wi t h ot her  agenci es  as  appr opr i at e;   

( g)   pr ocedur es  t o mi ni mi ze t he vol ume of  unt r eat ed was t ewat er  

di schar ged dur i ng an SSD,  i ncl udi ng r evi s i ons  t o Tol edo’ s  pr et r eat ment  

pr ogr am;  and 

( h)  pr ocedur es  t o i nsur e t hat  adequat e s t af f  and equi pment  

r esour ces  commi t t ed and avai l abl e t o r espond t o SSDs.  

420  Tol edo shal l  i mpl ement  t he pl an submi t t ed i n accor dance wi t h 

Par agr aph 41 upon U. S.  EPA and Ohi o EPA’ s  appr oval  of  t hat  pl an.  

G.  I ndus t r i al  Was t ewat er  Rel ease Mi ni mi zat i on Pl an 

430  Wi t hi n  180 days  af t er  ent r y of  t hi s  Consent  Decr ee,  Tol edo shal l  

submi t  an I ndus t r i al  Was t ewat er  Rel ease Mi ni mi zat i on Pl an t o U. S.  EPA and Ohi o 

EPA,  f or  appr oval ,  whi ch wi l l  demons t r at e how Tol edo shal l  make al l  

pr act i cabl e ef f or t s  t o mi ni mi ze t he di schar ge of  i ndus t r i al  pol l ut ant s  t hr ough 

CSOs and SSDs.   These s t eps  shoul d i ncl ude,  among ot her s ,  i mpos i t i on of  

I ndus t r i al  User  per mi t  r equi r ement s  and cooper at i ve ef f or t s  wi t h i ndus t r i es  t o 

mi ni mi ze t hei r  di schar ges  of  pol l ut ant s  dur i ng CSO and SSD event s ,  as  wel l  as  

ot her  measur es  descr i bed i n U. S.  EPA’ s  1995 document  ent i t l ed Combined Sewer 

Overflows–Guidance for Nine Minimum Controls ( U. S.  EPA,  1995b)  ( EPA 832- B- 95- 003) .  

440  Tol edo shal l  i mpl ement  t he pl an submi t t ed i n accor dance wi t h 

Par agr aph 43 upon U. S.  EPA and Ohi o EPA’ s  appr oval  of  t hat  pl an.  

H.   Sewer  Sys t em Management ,  Oper at i on and Mai nt enance Pl an 
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450  Wi t hi n  180 days  af t er  ent r y of  t hi s  Consent  Decr ee,  Tol edo shal l  

submi t  a Management ,  Oper at i on and Mai nt enance ( “MOM”)  Pl an t o U. S.  EPA and 

Ohi o EPA,  f or  appr oval ,  whi ch wi l l  demons t r at e how Tol edo wi l l  pr ovi de pr oper  

management ,  oper at i on and mai nt enance of  t he gr avi t y sewer  l i nes ,  f or ce mai ns ,  

pump/ ej ect or  s t at i ons ,  and ot her  equi pment  associ at ed wi t h i t s  Sewer  Sys t em;  

mi ni mi ze Sewer  Sys t em f ai l ur es  ( such as  was t ewat er  backups  i nt o bui l di ngs)  and 

di schar ges  f r om t he Sewer  Sys t em;  maxi mi ze f l ow t o t he Bayvi ew WWTP;  and 

pr ovi de maxi mum poss i bl e t r eat ment  t o al l  CSOs.   The Pl an shal l  i ncl ude,  but  

not  be l i mi t ed t o,  t he f ol l owi ng:  

( a)    phys i cal  i nspect i on and t es t i ng pr ocedur es  ( CCTV,  vi sual ,  

smoke,  dyed wat er ,  and ot her s ) ;  

( b)    pr event at i ve and r out i ne mai nt enance schedul es  and 

pr ocedur es  and oper at i ng pr ocedur es  and schedul es ;  

( c)    cor r ect i ve mai nt enance;  

( d)    schedul es  f or  t he mai nt enance of  r i ght - of  ways  ( e. g. ,  on-

s t r eet  and of f - s t r eet )  and easement s ;  

( e)    cur r ent  s t af f i ng,  or gani zat i on,  and r esour ce commi t ment s ;  

( f )    an i nvent or y management  sys t em t hat  i ncl udes :  

( i )   l i s t s  of  cr i t i cal  equi pment  and cr i t i cal  spar e par t s ;   

( i i )   an i nvent or y of  t he cr i t i cal  spar e par t s  and cr i t i cal  

equi pment  s t or ed at  Tol edo’ s  f aci l i t i es  and ot her  l ocat i ons  t o assur e t hat  

t hey may be secur ed t o al l ow r epai r s  i n a mi ni mal  amount  of  t i me t o mai nt ai n 
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pr oper  oper at i on of  Tol edo’ s  Sewer  Sys t em;  and 

( i i i )   pr ocedur es  f or  mai nt ai ni ng and updat i ng t he 

r out i ne/ cr i t i cal  spar e par t s  and equi pment  i nvent or i es ;   

( g)   an i nf or mat i on sys t em t hat  Tol edo shal l  use t o t r ack 

i mpl ement at i on of  t he MOM Pr ogr am and t o cal cul at e management ,  oper at i on,  and 

mai nt enance per f or mance i ndi cat or s  such as :  

( i )   t he annual  l i near  f oot age of  gr avi t y sewer  i nspect i ons ;  

( i i )  t he annual  l i near  f oot age of  gr avi t y sewer s  

mechani cal l y cl eaned;  

( i i i )  t he number  of  manhol es  vi sual l y i nspect ed annual l y;  

and 

( i v)   t he number  of  SSDs per  mi l e of  gr avi t y sewer ;   

( h)   a t r acki ng sys t em f or  al l  mai nt enance act i vi t i es ,  i ncl udi ng 

pump s t at i on equi pment  hi s t or i es ;  

( i )   pr ocedur es  f or  gener at i on of  mai nt enance wor k or der s ;  and 

( j )   r epor t s  l i s t i ng equi pment  pr obl ems and wor k or der s  gener at ed 

dur i ng t he pr i or  mont h;  

460  The Pl an al so shal l  cont ai n pr ocedur es  t o assur e t hat  pr event at i ve 

mai nt enance act i vi t i es  ar e schedul ed appr opr i at el y,  and shal l  i ncl ude,  but  not  

be l i mi t ed t o,  t he f ol l owi ng:  

( a)   per i odi c ser vi ce and cal i br at i on of  al l  i ns t r ument at i on such 

as  f l ow met er s ,  l i qui d l evel  sensor s ,  al ar m sys t ems ,  el apsed t i me met er s ,  and 
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r emot e moni t or i ng equi pment ;  

( b)   r out i ne i nspect i on and ser vi ce f or  al l  pumps  i ncl udi ng,  but  

not  l i mi t ed t o:   engi nes ,  mot or s ,  gener at or s ,  pumps ,  wet  wel l s ,  i mpel l er s ,  

seal s ,  bear i ngs ,  wear  cl ear ances ,  coupl i ngs ,  dr i ves ,  and r el at ed equi pment ;  

and r out i ne i nspect i on and ser vi ce f or  ai r  r el ease val ves ;  

( c)   i nspect i on and cl eani ng of  Tol edo’ s  Sewer  Sys t em and manhol es  

i n accor dance wi t h a schedul e t hat  ensur es  t hat  Tol edo cl eans  i t s  ent i r e Sewer  

Sys t em at  l eas t  once ever y t hr ee year s ;  

( d)   i nspect i on and mai nt enance of  al l  f or ce mai ns  and s i phons ;   

( e)   r out i ne i nspect i on of  al l  sewer  and f or ce mai n r i ght - of - ways ,  

i ncl udi ng i nspect i on of :  cr eek cr oss i ngs  and r el at ed appur t enances ,  s t r eam 

bank encr oachment  t owar ds  gr avi t y sewer  l i nes  and f or ce mai ns ,  and r i ght - of -

way or  easement  access i bi l i t y ( i ncl udi ng t he need t o cont r ol  veget at i ve gr owt h 

or  encr oachment  of  man- made s t r uct ur es  or  act i vi t i es  t hat  coul d t hr eat en t he 

i nt egr i t y of  t he af f ect ed gr avi t y sewer  l i nes  or  f or ce mai ns) .   I nspect i ons  

shal l  i ncl ude t he devel opment  of  wr i t t en r epor t s ,  and,  wher e appr opr i at e,  

r epr esent at i ve phot ogr aphs  or  vi deos  of  appur t enances  bei ng i nspect ed 

( manhol es ,  cr eek cr oss i ngs ,  et c. ) .   The MOM Pr ogr am shal l  speci f i cal l y i ncl ude 

pr ocedur es  by whi ch f i el d i nspect i on per sonnel  shal l  r epor t ,  bot h ver bal l y and 

i n wr i t i ng,  t o des i gnat ed management  of f i ci al s  of  any obser ved SSDs,  dr y 

weat her  CSOs and any evi dence of  SSDs and dr y weat her  CSOs t hat  may have 

occur r ed s i nce t he l as t  i nspect i on;  and 
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( f )    pr ovi s i ons  gover ni ng r epl acement  of  sewer s  as  necessar y t o 

assur e t he pr oper  oper at i on and mai nt enance of  Tol edo’ s  Sewer  Sys t em.   

470  The Pl an al so shal l  i ncl ude pr ovi s i ons  f or  i nsur i ng t hat  t he 

maxi mum f l ow i s  t r anspor t ed t o t he WWTP pr i or  t o di schar gi ng f r om any CSOs and 

t hat  CSO di schar ges  ar e mi ni mi zed and t r eat ed t o t he maxi mum ext ent  

pr act i cabl e.  

480  Wi t hi n s i x mont hs  of  compl et i on of  al l  of  t he i mpr ovement s  r equi r ed 

pur suant  t o Sect i on V. B,  above,  and on a bi annual  bas i s  t her eaf t er ,  Tol edo 

shal l  submi t  t o U. S.  EPA and Ohi o EPA f or  appr oval  an updat ed MOM pl an whi ch 

t akes  i nt o account  any i mpr ovement s  at  t he Bayvi ew WWTP or  i n Tol edo’ s  Sewer  

Sys t em whi ch coul d i mpact  Tol edo’ s  management ,  oper at i on and mai nt enance of  

Tol edo’ s  Sewer  Sys t em,  and Tol edo’ s  pr act i cal  exper i ence i n us i ng t hose 

i mpr ovement s .   The updat ed pl an shal l  cont ai n t he pr ovi s i ons  descr i bed i n 

Par agr aphs  45- 47.  

490  Tol edo shal l  i mpl ement  t he pl ans  submi t t ed i n accor dance wi t h 

Par agr aphs  45- 47 upon U. S.  EPA and Ohi o EPA’ s  appr oval  of  t hat  pl an.  

I .  WWTP Oper at i ons  and Mai nt enance Pl an 

500  Wi t hi n t hr ee mont hs  f ol l owi ng ent r y of  t hi s  Consent  Decr ee,  Tol edo 

shal l  submi t  t o U. S.  EPA and Ohi o EPA f or  appr oval  an oper at i ons  and 

mai nt enance pl an f or  t he Bayvi ew WWTP t hat  addr esses ,  at  a mi ni mum,  t he 

f ol l owi ng:  

( a)   pr ovi s i ons  t o keep,  t o t he maxi mum ext ent  f eas i bl e,  al l  
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essent i al  uni t s  onl i ne at  al l  t i mes  or  mai nt ai ned i n a f ul l  s t at e of  

r eadi ness ;  

( b)   pr ovi s i ons  t o assur e t hat  Tol edo maxi mi zes  was t ewat er  f l ows  

t hr ough i t s  aer at i on bas i ns  and secondar y cl ar i f i er s  pr i or  t o bypass i ng t hose 

por t i ons  of  t he Bayvi ew WWTP;  

( c)  pr ovi s i ons  t o assur e t hat  Tol edo maxi mi zes  f l ows  t hr ough i t s  

pr i mar y cl ar i f i er s  pr i or  t o bypass i ng t hose por t i ons  of  t he Bayvi ew WWTP;  

( d)  pr ovi s i ons  t o assur e t he pr ompt  and ef f i ci ent  empt yi ng of  t he 

gr i t  col l ect i on boxes ;   

( e)  pr ovi s i ons  t o assur e t he el i mi nat i on of  was t e act i vat ed 

s l udges  or  ot her  s l udges  and r ecycl e s t r eams f r om bei ng r ecycl ed back t o t he 

head of  t he pl ant ;  and   

( f )  pr ovi s i ons  t o assur e t hat  Tol edo oper at es  and mai nt ai ns  al l  

t r eat ment  f aci l i t i es  at  t he Bayvi ew WWTP i n a manner  t hat  maxi mi zes  t he 

r emoval  of  pol l ut ant s  f r om any di schar ge.  

510  Wi t hi n one year  af t er  compl et i on of  cons t r uct i on of  al l  of  t he 

i mpr ovement s  r equi r ed pur suant  t o Sect i on V. B,  above,  and on a bi annual  bas i s  

t her eaf t er ,  Tol edo shal l  submi t  t o U. S.  EPA and Ohi o EPA f or  appr oval  an 

updat ed oper at i ons  and mai nt enance pl an whi ch t akes  i nt o account  any 

i mpr ovement s  at  t he Bayvi ew WWTP or  i n Tol edo’ s  Sewer  Sys t em whi ch coul d 

i mpact  Tol edo’ s  oper at i on and mai nt enance of  t he Bayvi ew WWTP,  and Tol edo’ s  

pr act i cal  exper i ence i n us i ng t hose i mpr ovement s .   The updat ed pl an shal l  
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cont ai n t he pr ovi s i ons  descr i bed i n Par agr aph 50.   The updat ed pl an al so shal l  

set  f or t h t he pr ocedur es  f or  s t ar t i ng up t he bal l as t ed f l occul at i on f aci l i t i es  

dur i ng wet  weat her  event s  whi ch wi l l  cause t hose f aci l i t i es  t o achi eve opt i mal  

suspended sol i ds  r emoval  r at es  as  r api dl y as  poss i bl e;  pr ocedur es  f or  s t eady 

s t at e oper at i ons  of  t he bal l as t ed f l occul at i on f aci l i t i es  i ncl udi ng speci f i c 

pr ovi s i ons  gover ni ng chemi cal  and bal l as t  f eed r at es ;  pr ocedur es  f or  

mai nt ai ni ng t he bal l as t ed f l occul at i on f aci l i t i es ;  and shal l  speci f y t he 

per cent  r emoval  of  suspended sol i ds  t hat  t he bal l as t ed f l occul at i on f aci l i t i es  

wi l l  cons i s t ent l y achi eve dur i ng s t eady s t at e oper at i ons .   The par t i es  

ant i ci pat e t hat  t he bal l as t ed f l occul at i on f aci l i t i es  wi l l  be abl e t o achi eve 

at  l eas t  40% ( and pr obabl y much gr eat er  t han 40%)  r emoval  of  suspended sol i ds  

on a cont i nuous  bas i s  dur i ng s t eady s t at e oper at i ons .     

520  Tol edo shal l  i mmedi at el y and cont i nuous l y i mpl ement  i t s  appr oved 

pl ans ,  submi t t ed pur suant  t o Par agr aphs  50- 51,  upon appr oval  by U. S.  EPA and 

Ohi o EPA.  

J .  EPA Appr oval  of  Des i gns  and Pl ans  Pr epar ed i n Accor dance Wi t h Par t s  V. B 

Thr ough V. I  

530  For  al l  des i gns  and pl ans  submi t t ed by Tol edo f or  U. S.  EPA appr oval  

i n accor dance wi t h Sect i ons  V. B t hr ough V. I ,  above,  U. S.  EPA,  af t er  pr ovi di ng 

Ohi o EPA wi t h r easonabl e oppor t uni t y f or  consul t at i on,  may ( a)  appr ove t he 

pl an,  i n whol e or  i n par t ;  ( b)  appr ove t he pl an upon speci f i ed condi t i ons ,  

di r ect i ng t hat  Tol edo modi f y i t s  submi ss i on,  or  ( c)  any combi nat i on of  t he 
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above.   I n r evi ewi ng submi ss i ons  under  t hi s  par agr aph,  EPA’ s  pr i mar y appr oval  

cr i t er i a wi l l  be t echni cal  f eas i bi l i t y,  appr opr i at eness ,  cos t - ef f ect i veness  

and compl i ance wi t h t he r equi r ement s  of  Tol edo’ s  Cur r ent  Per mi t ,  t hi s  Consent  

Decr ee,  t he Cl ean Wat er  Act  and,  wher e appl i cabl e,  t he CSO Cont r ol  Pol i cy.   

Wi t hi n 21 wor ki ng days  f ol l owi ng r ecei pt  of  a not i ce of  di sappr oval  or  

di r ect i on t o modi f y t he submi ss i on f r om U. S.  EPA ( or  wi t hi n such l onger  t i me 

set  f or t h i n such not i ce) ,  Tol edo shal l  submi t  a modi f i ed pl an t o U. S.  EPA and 

Ohi o EPA i n accor dance wi t h U. S.  EPA’ s  di r ect i ons .   Any s t i pul at ed penal t i es  

appl i cabl e t o t he submi ss i on shal l  accr ue dur i ng t he 21- day or  ot her wi se 

speci f i ed per i od but  shal l  not  be payabl e i f  U. S.  EPA det er mi nes  t hat  Tol edo 

has  compl i ed wi t h U. S.  EPA’ s  di r ect i ons  upon r esubmi ss i on of  t he pl an.  

540  Not wi t hs t andi ng t he r ecei pt  of  a not i ce of  di sappr oval  pur suant  t o 

Par agr aph 53,  Tol edo shal l  pr oceed,  i f  di r ect ed by U. S.  EPA,  t o t ake any 

act i on r equi r ed by any nondef i ci ent  por t i on of  Tol edo’ s  submi ss i on.   

I mpl ement at i on of  any nondef i ci ent  por t i on of  a submi ss i on shal l  not  r el i eve 

Tol edo of  any l i abi l i t y f or  s t i pul at ed penal t i es .  

550  I n t he event  t hat  a r esubmi t t ed pl an or  por t i on t her eof  i s  

di sappr oved i n whol e or  i n par t  or  appr oved wi t h condi t i ons  by U. S.  EPA,  U. S.  

EPA may agai n r equi r e Tol edo t o cor r ect  t he def i ci enci es  or  condi t i ons  i n 

accor dance wi t h t he pr ecedi ng par agr aphs .   U. S.  EPA al so r et ai ns  t he r i ght  t o 

modi f y or  devel op any di sappr oved or  condi t i oned por t i on of  t he r esubmi t t ed 

pl an.   Tol edo shal l  i mpl ement  any such pl an,  r epor t  or  i t em as  modi f i ed or  
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devel oped by U. S.  EPA,  subj ect  onl y t o i t s  r i ght  t o i nvoke t he pr ocedur es  set  

f or t h i n Sect i on XI I ,  Di sput e Resol ut i on.  

560  I f  upon r esubmi ss i on,  a pl an i s  di sappr oved or  modi f i ed i n whol e or  

i n par t  by U. S.  EPA due t o a mat er i al  def ect  pr evi ous l y i dent i f i ed and not  

cor r ect ed,  Tol edo shal l  be deemed t o have f ai l ed t o submi t  i t s  pl an t i mel y and 

adequat el y unl ess  i t  i nvokes  t he di sput e r esol ut i on pr ocedur es  set  f or t h i n 

Sect i on XI I  and U. S.  EPA’ s  act i on i s  over t ur ned pur suant  t o t hat  Sect i on.   I f  

U. S.  EPA’ s  di sappr oval  or  modi f i cat i on i s  uphel d,  s t i pul at ed penal t i es  shal l  

accr ue f or  such vi ol at i on f r om t he dat e on whi ch t he i ni t i al  submi ss i on was  

or i gi nal l y r equi r ed,  except  as  pr ovi ded i n Par agr aph 97.   Whet her  U. S.  EPA and 

Ohi o EPA di sappr ove of  Tol edo’ s  submi ss i ons  or  appr ove t he submi ss i ons  wi t h 

modi f i cat i ons  shal l  not  af f ect  t he bur den of  pr oof  or  t he s t andar d of  r evi ew 

set  f or t h i n Sect i on XI I ,  Di sput e Resol ut i on,  of  t hi s  Consent  Decr ee.  

K.   Cl ass  I V Oper at or  Compl i ance 

570  Tol edo shal l  i mpl ement  al l  necessar y s t eps  t o assur e t hat  t he 

Bayvi ew WWTP i s  under  t he r espons i bl e char ge of  a St at e of  Ohi o cer t i f i ed 

Cl ass  I V was t ewat er  t r eat ment  pl ant  oper at or .   The t er m "r espons i bl e char ge" 

means  t he phys i cal  on- s i t e super vi s i on of  t echni cal  oper at i ons  and mai nt enance 

of  t he was t ewat er  t r eat ment  wor ks  at  al l  t i mes .  

L.   Was t ewat er  Moni t or i ng 

580  Upon compl et i on of  cons t r uct i on of  t he bal l as t ed f l occul at i on 

f aci l i t i es  as  r equi r ed by Par agr aph 8( f ) :   
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( a)   Tol edo shal l  moni t or  al l  di schar ges  f r om out f al l  001 i n 

accor dance wi t h al l  moni t or i ng r equi r ement s  f or  al l  par amet er s  speci f i ed i n 

Tol edo’ s  Cur r ent  Per mi t  at  a l ocat i on af t er  t he l ocat i on wher e al l  

was t es t r eams t hat  ar e di schar ged f r om out f al l  001 ar e j oi ned.   Thi s  sampl i ng 

l ocat i on shal l  be r ef er r ed t o f or  pur poses  of  t hi s  Consent  Decr ee as  “sampl i ng 

l ocat i on 001. ”   

( b)  Whenever  Tol edo i s  ut i l i zi ng i t s  bal l as t ed f l occul at i on 

f aci l i t i es ,  Tol edo shal l  al so moni t or  i t s  secondar y ef f l uent  f l ows  i n 

accor dance wi t h al l  moni t or i ng r equi r ement s  speci f i ed i n Tol edo’ s  Cur r ent  

Per mi t  f or  vol ume,  suspended sol i ds ,  CBOD5 and pH at  a l ocat i on downst r eam of  

Tol edo’ s  secondar y cl ar i f i er s  but  bef or e wher e t hose f l ows  ar e j oi ned wi t h 

f l ows  f r om Tol edo’ s  bal l as t ed f l occul at i on f aci l i t i es .   Thi s  sampl i ng l ocat i on 

shal l  be r ef er r ed t o f or  pur poses  of  t hi s  Consent  Decr ee as  “sampl i ng l ocat i on 

602. ”  

( c)  Tol edo shal l  moni t or  al l  f l ows  f r om i t s  bal l as t ed f l occul at i on 

f aci l i t i es  i n accor dance wi t h al l  moni t or i ng r equi r ement s  speci f i ed i n 

Tol edo’ s  Cur r ent  Per mi t  f or  vol ume,  suspended sol i ds  and CBOD5.   Thi s  sampl i ng 

l ocat i on shal l  be r ef er r ed t o f or  pur poses  of  t hi s  Consent  Decr ee as  “sampl i ng 

l ocat i on 603. ”  

( d)  Tol edo shal l  i ncl ude t he r esul t s  of  i t s  moni t or i ng under  t hi s  

par agr aph i n t he Mont hl y Oper at i ng Repor t s  t hat  i t  submi t s  t o t he Ohi o EPA.   

 VI .   FUNDI NG 
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590  Compl i ance wi t h t he t er ms  of  t hi s  Consent  Decr ee by Tol edo i s  not  

condi t i oned on t he r ecei pt  of  f eder al  or  s t at e gr ant  f unds  or  upon Tol edo’ s  

f i nanci al  capabi l i t i es .   I n addi t i on,  f ai l ur e t o compl y i s  not  excused by t he 

l ack of  f eder al  or  s t at e gr ant  f unds ,  or  by t he pr ocess i ng of  any appl i cat i ons  

f or  t he same,  or  by Tol edo’ s  f i nanci al  capabi l i t i es .   Tol edo r eser ves  t he 

r i ght  t o pet i t i on EPA and Ohi o EPA f or  a change i n compl i ance dat es  i f  i t  

exper i ences  s i gni f i cant  adver se changes  i n i t s  f i nanci al  capabi l i t i es .  

 VI I .   REPORTI NG 

600  Begi nni ng wi t h t he end of  t he next  f ul l  cal endar  quar t er  af t er  

ent r y of  t hi s  Consent  Decr ee and f or  ever y cal endar  quar t er  t her eaf t er  unt i l  

t hi s  Consent  Decr ee t er mi nat es  i n accor dance wi t h Sect i on XXVI I ,  Ter mi nat i on,  

bel ow,  Tol edo shal l  submi t  wr i t t en s t at us  r epor t s  t o U. S.  EPA and Ohi o EPA.   

I n each r epor t ,  Tol edo shal l  pr ovi de t he f ol l owi ng:  

( a)   a s t at ement  set t i ng f or t h t he deadl i nes  and ot her  t er ms  t hat  

Tol edo i s  r equi r ed by t hi s  Consent  Decr ee t o meet  s i nce t he dat e of  t he l as t  

quar t er l y s t at ement ,  whet her  and t o what  ext ent  Tol edo has  met  t hese 

r equi r ement s ,  and t he r easons  f or  any noncompl i ance;   

( b)   a gener al  descr i pt i on of  t he wor k compl et ed wi t hi n t he t hr ee-

mont h per i od,  and a pr oj ect i on of  wor k t o be per f or med pur suant  t o t hi s  

Consent  Decr ee dur i ng t he t hr ee- mont h per i od.   Not i f i cat i on t o U. S.  EPA and 

Ohi o EPA of  any ant i ci pat ed del ay shal l  not ,  by i t sel f ,  excuse t he del ay;  and 

( c)   copi es  of  al l  Mont hl y Oper at i ng Repor t s ,  mont hl y SSD r epor t s  
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and quar t er l y r epor t s  of  was t ewat er  backups  i nt o bui l di ngs  t hat  Tol edo 

submi t t ed t o Ohi o EPA pur suant  t o Par agr aphs  39- 40,  above,  i n t he pr evi ous  

cal endar  quar t er ;  and copi es  of  al l  wr i t t en r epor t s  of  002 di schar ges  and 

bypass  not i f i cat i ons  t hat  Tol edo submi t t ed t o Ohi o EPA pur suant  t o Par agr aphs  

61- 62,  bel ow.  

610  For  each di schar ge f r om out f al l  002,  whet her  such di schar ge was  

ant i ci pat ed or  unant i ci pat ed,  Tol edo shal l  submi t  t o Ohi o EPA a wr i t t en r epor t  

cont ai ni ng al l  i nf or mat i on r equi r ed under  Tol edo’ s  NPDES Per mi t  No.  

2PF00000*JD,  Par t  I I I ,  Sect i ons  11- 12,  per t ai ni ng t o such di schar ge i ncl udi ng,  

but  not  l i mi t ed t o,  a det ai l ed expl anat i on of  why t he di schar ge was  necessar y 

t o avoi d l oss  of  l i f e,  per sonal  i nj ur y,  or  sever e pr oper t y damage,  why Tol edo 

bel i eved t hat  t her e wer e no f eas i bl e al t er nat i ves  t o t he di schar ge based upon 

exi s t i ng equi pment  at  t he Bayvi ew WWTP,  t he t ot al  amount  of  was t ewat er  

di schar ged f r om out f al l  001 dur i ng t he 24- hour  per i od dur i ng whi ch t he 

di schar ge f r om out f al l  002 occur r ed,  and t he t ot al  amount  of  f l ow di schar ged 

f r om out f al l  002.   Tol edo must  submi t  each such r epor t  t o Ohi o EPA no l at er  

t han f i ve days  f r om t he dat e of  such di schar ge f r om out f al l  002.  

620   For  each t i me Tol edo bypasses  was t ewat er  f l ow f r om any equi pment  

at  t he Bayvi ew WWTP,  i ncl udi ng but  not  l i mi t ed t o t he aer at i on bas i ns  and 

secondar y cl ar i f i er s ,  Tol edo shal l  submi t  t o  Ohi o EPA a wr i t t en r epor t  

cont ai ni ng al l  i nf or mat i on r equi r ed under  Tol edo’ s  NPDES Per mi t  No.  

2PF00000*JD,  Par t  I I I ,  Sect i ons  11- 12,  per t ai ni ng t o such bypass  i ncl udi ng,  
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but  not  l i mi t ed t o,  a det ai l ed expl anat i on of  why t he di schar ge was  necessar y 

t o avoi d l oss  of  l i f e,  per sonal  i nj ur y,  or  sever e pr oper t y damage;  whet her  

t her e wer e f eas i bl e al t er nat i ves  t o t he bypass  based upon exi s t i ng equi pment  

at  t he Bayvi ew WWTP and,  i f  not ,  t he r easons  suppor t i ng Tol edo’ s  concl us i ons ;  

and t he t ot al  amount  of  was t ewat er  bypassed dur i ng t he 24- hour  per i od of  t i me.  

 Tol edo must  submi t  each such r epor t  t o Ohi o EPA no l at er  t han f i ve days  f r om 

t he dat e of  such bypass .  

VI I I .   COMMUNI CATI ONS 

630  Except  as  speci f i ed ot her wi se,  when wr i t t en not i f i cat i on ( i ncl udi ng 

al l  r epor t s )  or  communi cat i on wi t h t he Uni t ed St at es  U. S.  EPA,  t he Uni t ed 

St at es  Depar t ment  of  Jus t i ce,  t he Uni t ed St at es ’  At t or ney,  t he St at e of  Ohi o,  

Ohi o EPA,  Tol edo i s  r equi r ed by t he t er ms  of  t hi s  Consent  Decr ee,  i t  shal l  be 

addr essed as  f ol l ows:  

As  t o t he Uni t ed St at es  Depar t ment  of  Jus t i ce:  

Chi ef ,  Envi r onment al  Enf or cement  Sect i on 
Envi r onment  and Nat ur al  Resour ces  Di vi s i on 
U. S.  Depar t ment  of  Jus t i ce 
Pos t  Of f i ce Box 7611 
Washi ngt on,  D. C.   20044- 7611 
Ref er ence Case No.  90- 5- 1- 1- 3554 

 
As  t o t he Uni t ed St at es  At t or ney:  
 
Hol l y Taf t  Sydl ow 
Ass i s t ant  Uni t ed St at es  At t or ney 
Nor t her n Di s t r i ct  of  Ohi o 
West er n Di vi s i on 
1716 Spi el bush Avenue 
305 Uni t ed St at es  Cour t house 
Tol edo,  Ohi o  43624 



 
 54 

 
As  t o U. S.  EPA :  

 
Chi ef  
Wat er  Enf or cement  and Compl i ance Assur ance Br anch 
Wat er  Di vi s i on 
U. S.  Envi r onment al  Pr ot ect i on Agency,  Regi on 5 
77 West  Jackson Bl vd 
Chi cago,  I l l i noi s ,  60604 

and 
 

Gar y O.  Pr i char d 
Associ at e Regi onal  Counsel   
Of f i ce of  Regi onal  Counsel  
U. S.  Envi r onment al  Pr ot ect i on Agency,  Regi on 5 
77 West  Jackson,  Bl vd.  
Chi cago,  I l l i noi s  60604 

 
As  t o t he St at e:  

 
Nor t hwes t  Di s t r i ct  Of f i ce 
Di vi s i on of  Sur f ace Wat er  
At t n:  Enf or cement  Gr oup Leader  
Ohi o Envi r onment al  Pr ot ect i on Agency 
347 Dunbr i dge Rd.  
P. O.  Box 466 
Bowl i ng Gr een,  Ohi o 43402- 0466,  

 
Mar gar et  A Mal one 
Ass i s t ant  At t or ney Gener al   
St at e of  Ohi o Of f i ce of  At t or ney Gener al  
30 Eas t  Br oad St r eet ,  25t h Fl oor  
Col umbus ,  Ohi o  43215- 3824,  

 
and 
 

Randy Bour ni que 
Enf or cement  Coor di nat or  
Di vi s i on of  Sur f ace Wat er  
Ohi o Envi r onment al  Pr ot ect i on Agency 
122 Sout h Fr ont  St r eet  
Col umbus ,  Ohi o 43216- 3669 

 
As  t o Tol edo:  
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Law Di r ect or  
Ci t y of  Tol edo 
One Gover nment  Cent er ,  Sui t e 2250 
Tol edo,  Ohi o 43604 

 
Di r ect or  of  Publ i c Ut i l i t i es  
420 Madi son St r eet ,  Sui t e 100 
Tol edo,  Ohi o 43604 

 
Any par t y,  upon wr i t t en not i f i cat i on t o t he ot her  par t i es ,  may change 

t he addr esses  t o whom communi cat i ons  wi t h t hat  par t y shal l  be sent .   Al l  

not i f i cat i ons  or  communi cat i ons  shal l  be deemed submi t t ed on t he dat e t hey ar e 

pos t mar ked and sent  by f i r s t  cl ass  mai l  or  cer t i f i ed mai l ,  r et ur n r ecei pt  r e-

ques t ed.   

 I X.   STI PULATED PENALTI ES 

640  Tol edo shal l  be l i abl e f or  s t i pul at ed penal t i es  i n t he amount s  set  

f or t h i n t hi s  Sect i on t o t he Uni t ed St at es  and t he St at e of  Ohi o f or  f ai l ur e 

t o compl y wi t h t he r equi r ement s  of  t hi s  Consent  Decr ee speci f i ed bel ow,  unl ess  

excused under  Sect i on X,  For ce Maj eur e.   "Compl i ance" by Tol edo shal l  i ncl ude 

al l  r equi r ement s  of  t hi s  Consent  Decr ee,  i ncl udi ng,  but  not  l i mi t ed t o,  

compl et i on of  t he act i vi t i es  r equi r ed under  t hi s  Consent  Decr ee or  any wor k 

pl an or  ot her  pl an appr oved pur suant  t o t hi s  Consent  Decr ee wi t hi n t he 

speci f i ed t i me schedul es  and deadl i nes  es t abl i shed by and appr oved under  t hi s  

Consent  Decr ee or  any wor k pl an or  ot her  pl an.  

650  For  each f ai l ur e t o compl y wi t h t he compl i ance schedul e deadl i nes  

( i ncl udi ng schedul e deadl i nes  cont ai ned i n any pl an or  r epor t  appr oved by U. S.  
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EPA and Ohi o EPA)  speci f i ed i n Sect i on V,  Compl i ance Pr ogr am or  wi t h t he 

Suppl ement al  Envi r onment al  Pr oj ect  compl et i on deadl i nes  set  f or t h i n 

Par agr aphs  107 and 119 ( ot her  t han t hose r equi r ement s  speci f i cal l y i dent i f i ed 

i n ot her  Par agr aphs  of  t hi s  Sect i on,  i f  any) ,  Tol edo shal l  pay t he f ol l owi ng 

s t i pul at ed penal t i es  per  vi ol at i on per  day:  

Per i od of  Noncompl i ance  Penal t y 
Wi t h Requi r ement           Per  Day 

 
1s t  day t o 30t h day   $ 1000   
31s t  day t o 60t h day   $ 2500   
Each day beyond 60 days   $ 5000  

660  Pr i or  t o compl et i on of  cons t r uct i on of  t he bal l as t ed f l occul at i on 

f aci l i t i es  as  r equi r ed by Par agr aph 8( f ) ,  f or  any f ai l ur e t o compl y wi t h any 

ef f l uent  l i mi t at i ons  i n Tol edo' s  Cur r ent  Per mi t  appl i cabl e t o Out f al l  001 

ot her  t han acut e or  chr oni c t oxi ci t y l i mi t at i ons ,  Tol edo shal l  pay t he 

f ol l owi ng s t i pul at ed penal t i es  per  vi ol at i on per  day:  

Per i od of  Noncompl i ance  Penal t y 
Wi t h Requi r ement           _______________ 

 
Dai l y Ef f l uent  Li mi t    $1, 000 per  day 
7- Day Aver age Li mi t    $2, 500 per  7- day per i od 
30- Day Aver age Li mi t   $10, 000 per  30- day per i od 

 
Tol edo shal l  pay a s t i pul at ed penal t y of  $5, 000 f or  vi ol at i ons  of  any acut e or  

chr oni c t oxi ci t y ef f l uent  l i mi t s .   Mass  l i mi t s  and concent r at i on l i mi t s  f or  

t he same par amet er  shal l  be separ at e ef f l uent  l i mi t at i ons  so t hat ,  f or  

exampl e,  a vi ol at i on of  a seven- day concent r at i on l i mi t at i on f or  suspended 

sol i ds  and a vi ol at i on of  a seven- day mass  l i mi t at i on f or  suspended sol i ds  
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shal l  be cons i der ed t o be t wo separ at e “7- Day Aver age Li mi t ” vi ol at i ons .   

Seven- day and t hi r t y- day ef f l uent  l i mi t at i ons  appl y t o any and al l  consecut i ve 

seven and t hi r t y- day per i ods .   Tol edo i s  r equi r ed t o pay onl y one s t i pul at ed 

penal t y f or  each day per  vi ol at i on of  a seven- day or  t hi r t y- day ef f l uent  

l i mi t at i on ( e. g. ,  Tol edo wi l l  not  have t o pay a penal t y f or  seven days  of  

vi ol at i on of  t he seven- day concent r at i on l i mi t at i on f or  suspended sol i ds  i f  i t  

i s  al so r equi r ed t o pay a s t i pul at ed penal t y f or  t he same days  f or  vi ol at i on 

of  t he t hi r t y- day concent r at i on l i mi t at i on f or  suspended sol i ds ) .  

670  Fol l owi ng compl et i on of  cons t r uct i on of  t he bal l as t ed f l occul at i on 

f aci l i t i es  as  r equi r ed by Par agr aph 8( f ) ,  f or  any f ai l ur e t o compl y wi t h any 

ef f l uent  l i mi t at i ons  i n Tol edo' s  Cur r ent  Per mi t  appl i cabl e t o di schar ges  f r om 

t he Bayvi ew WWTP as  det er mi ned based upon compl i ance moni t or i ng per f or med i n 

accor dance wi t h t he moni t or i ng r equi r ement s  i n Tol edo’ s  Cur r ent  Per mi t ,  ot her  

t han acut e or  chr oni c t oxi ci t y l i mi t at i ons ,  Tol edo shal l  pay t he f ol l owi ng 

s t i pul at ed penal t i es  per  vi ol at i on per  day:  

Per i od of  Noncompl i ance  Penal t y 
Wi t h Requi r ement           _______________ 

 
Dai l y Ef f l uent  Li mi t    $1, 000 per  day 
7- Day Aver age Li mi t    $2, 500 per  7- day per i od 
30- Day Aver age Li mi t   $10, 000 per  30- day per i od 

 

Tol edo shal l  pay a s t i pul at ed penal t y of  $5, 000 f or  vi ol at i ons  of  any acut e or  

chr oni c t oxi ci t y ef f l uent  l i mi t s .   Loadi ng l i mi t s  and concent r at i on l i mi t s  f or  

t he same par amet er  shal l  be separ at e ef f l uent  l i mi t at i ons  so t hat ,  f or  
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exampl e,  a vi ol at i on of  a seven- day concent r at i on l i mi t at i on f or  suspended 

sol i ds  and a vi ol at i on of  a seven- day l oadi ng l i mi t at i on f or  suspended sol i ds  

shal l  be cons i der ed t o be t wo separ at e “7- Day Aver age Li mi t ” vi ol at i ons .   

Seven- day and t hi r t y- day ef f l uent  l i mi t at i ons  appl y t o any and al l  consecut i ve 

seven and t hi r t y- day per i ods .   Tol edo i s  r equi r ed t o pay onl y one s t i pul at ed 

penal t y f or  each day per  vi ol at i on of  a seven- day or  t hi r t y- day ef f l uent  

l i mi t at i on ( e. g. ,  Tol edo wi l l  not  have t o pay a penal t y f or  seven days  of  

vi ol at i on of  t he seven- day concent r at i on l i mi t at i on f or  suspended sol i ds  i f  i t  

i s  al so r equi r ed t o pay a s t i pul at ed penal t y f or  t he same days  f or  vi ol at i on 

of  t he t hi r t y- day concent r at i on l i mi t at i on f or  suspended sol i ds ) .  

680  Fol l owi ng compl et i on of  cons t r uct i on of  t he bal l as t ed f l occul at i on 

f aci l i t i es  as  r equi r ed by Par agr aph 8( f ) ,  Tol edo al so shal l  be l i abl e f or  t he 

f ol l owi ng s t i pul at ed penal t i es  i f  i t s  was t ewat er  as  measur ed at  sampl i ng 

l ocat i ons  001 or  602 ( as  def i ned i n Par agr aphs  58( a)  and ( b)  of  t hi s  Consent  

Decr ee) ,  cont ai ns  suspended sol i ds  or  CBOD5 l evel s  i n excess  of  t he ef f l uent  

l i mi t at i ons  speci f i ed f or  t hose par amet er s  i n Tabl e 1,  or  i f  t he cr i t i cal  pH 

l evel s ,  as  measur ed at  sampl i ng l ocat i ons  001 or  602 ar e gr eat er  t han t he 

maxi mum l evel s  and/ or  ar e l ess  t han t he mi ni mum l evel s  set  f or t h i n Tabl e 1:  

Per i od of  Noncompl i ance  Penal t y 
Wi t h Requi r ement           _______________ 

 
Dai l y Ef f l uent  Li mi t    $1, 000 per  day 
7- Day Aver age Li mi t    $2, 500 per  7- day per i od 
30- Day Aver age Li mi t   $10, 000 per  30- day per i od 

 
For  pur poses  of  t hi s  Consent  Decr ee,  l oadi ng l i mi t s  and concent r at i on l i mi t s  
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f or  t he same par amet er  shal l  be separ at e ef f l uent  l i mi t at i ons  so t hat ,  f or  

exampl e,  a vi ol at i on of  a seven- day concent r at i on l i mi t at i on f or  suspended 

sol i ds  and a vi ol at i on of  a seven- day l oadi ng l i mi t at i on f or  suspended sol i ds  

shal l  be cons i der ed t o be t wo separ at e “7- Day Aver age Li mi t ” vi ol at i ons .   

Seven- day and t hi r t y- day ef f l uent  l i mi t at i ons  appl y t o any and al l  consecut i ve 

seven and t hi r t y- day per i ods .   For  pur poses  of   cal cul at i ng compl i ance wi t h 

t he seven and t hi r t y- day ef f l uent  l i mi t at i ons  f or  suspended sol i ds  or  CBOD5 

set  f or t h i n Tabl e 1 f or  sampl i ng s t at i on 602,  Tol edo shal l  r epor t  i n i t s  

Mont hl y Oper at i ng Repor t s ,  and shal l  use,  t he moni t or i ng r esul t s  at  sampl i ng 

s t at i on 602 f or  each day t he bal l as t ed f l occul at i on f aci l i t i es  ar e used,  and 

t he r esul t s  at  sampl i ng s t at i on 001 f or  each day t he bal l as t ed f l occul at i on 

f aci l i t i es  ar e not  used.   Tol edo i s  r equi r ed t o pay onl y one s t i pul at ed 

penal t y f or  each day per  vi ol at i on of  a seven- day or  t hi r t y- day ef f l uent  

l i mi t at i on ( e. g. ,  Tol edo wi l l  not  have t o pay a penal t y f or  seven days  of  

vi ol at i on of  t he seven- day concent r at i on l i mi t at i on f or  suspended sol i ds  i f  i t  

i s  al so r equi r ed t o pay a s t i pul at ed penal t y f or  t he same days  f or  vi ol at i on 

of  t he t hi r t y- day concent r at i on l i mi t at i on f or  suspended sol i ds ) .   Tol edo 

shal l  not  be r equi r ed t o pay a s t i pul at ed penal t y under  t hi s  Par agr aph i f  

Tol edo i s  al r eady r equi r ed t o pay a s t i pul at ed penal t y under  Par agr aph 67 f or  

a vi ol at i on of  t he same ef f l uent  l i mi t at i on f or  t he same per i od of  t i me f or  

di schar ges  as  moni t or ed pur suant  t o Tol edo’ s  Cur r ent  Per mi t .  

690  For  each f ai l ur e t o submi t  a t i mel y and adequat e pl an or  per mi t  t o 
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i ns t al l  r equi r ed under  Sect i ons  V. B t hr ough V. I ,  Tol edo shal l  pay t he 

f ol l owi ng s t i pul at ed penal t i es  per  vi ol at i on per  day:  

Per i od of  Noncompl i ance  Penal t y 
Wi t h Requi r ement          Per  Day 

 
1s t  day t o 30t h day   $ 1000    
31s t  day t o 60t h day   $ 2500   
Each day beyond 60 days   $ 5000  

 
St i pul at ed penal t i es  under  t hi s  Par agr aph shal l  begi n t o accr ue on t he dat e 

t hat  Tol edo r ecei ves  wr i t t en not i ce f r om U. S.  EPA or  Ohi o EPA of  di sappr oval  

of  t he r epor t ,  pl an,  or  schedul e and shal l  cont i nue t o accr ue unt i l  Tol edo 

submi t s  a r evi sed r epor t ,  pl an or  schedul e t o U. S.  EPA and Ohi o EPA whi ch U. S.  

EPA and Ohi o EPA ul t i mat el y appr ove.   

700  For  each f ai l ur e t o submi t  t i mel y and adequat e r epor t s  or  ot her  

wr i t t en document s  r equi r ed by t hi s  Consent  Decr ee,  but  not  i ncl uded i n 

Par agr aph 69,  Tol edo shal l  pay t he f ol l owi ng s t i pul at ed penal t i es  per  

vi ol at i on per  day:  

Per i od of  Noncompl i ance  Penal t y 
Wi t h Requi r ement          Per  Day 

 
1s t  day t o 30t h day   $ 250    
31s t  day t o 60t h day   $ 500   
Each day beyond 60 days   $ 1000  

710  Pr i or  t o compl et i on of  t he wor k r equi r ed under  Sect i on V. B of  t hi s  

Consent  Decr ee,  f or  each t went y- f our  hour  per i od t hat  Tol edo di schar ges  f l ows  

f r om t he Bayvi ew WWTP’ s  001 out f al l  t hat  have not  been t r eat ed by t he WWTP’ s  

secondar y aer at i on bas i ns  and secondar y cl ar i f i er s  when t he ef f l uent  f l ow r at e 
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f r om out f al l  001 has  not  exceeded 170 mi l l i on gal l ons  per  day  f or  at  l eas t  

one ent i r e hour  dur i ng t hat  t went y- f our  hour  per i od,  Tol edo shal l  pay a 

s t i pul at ed penal t y of  $1, 000.  

  720  Pr i or  t o compl et i on of  t he wor k r equi r ed under  Sect i on V. B of  t hi s  

Consent  Decr ee,  f or  each t went y- f our  hour  per i od t hat  Tol edo di schar ges  f r om 

out f al l  002 at  any t i me dur i ng t hat  t went y- f our  hour  per i od when t he ef f l uent  

f l ow r at e f r om out f al l  001 has  not  exceeded 170 mi l l i on gal l ons  per  day f or  at  

l eas t  one ent i r e hour  dur i ng t hat  t went y- f our  hour  per i od,  Tol edo shal l  pay a 

s t i pul at ed penal t y of  $10, 000.  

730  Fol l owi ng compl et i on of  t he wor k r equi r ed under  Sect i on V. B of  t hi s  

Consent  Decr ee,  f or  each t went y- f our  hour  per i od t hat  Tol edo di schar ges  f l ows  

f r om t he Bayvi ew WWTP’ s  001 out f al l  t hat  have not  been t r eat ed by t he WWTP’ s  

secondar y aer at i on bas i ns  and secondar y cl ar i f i er s  when t he ef f l uent  f l ow r at e 

f r om out f al l  001 has  not  exceeded 195 mi l l i on gal l ons  per  day f or  at  l eas t  one 

ent i r e hour  dur i ng t hat  t went y- f our  hour  per i od,  Tol edo shal l  pay a s t i pul at ed 

penal t y of  $1, 000.  

740  Fol l owi ng compl et i on of  t he wor k r equi r ed under  Sect i on V. B,  f or  

each 24- hour  per i od t hat  Tol edo di schar ges  at  any t i me f r om out f al l  002 when 

t he ef f l uent  f l ow r at e f r om out f al l  001 has  not  exceeded 400 mi l l i on gal l ons  

per  day f or  at  l eas t  one ent i r e hour  dur i ng t hat  24- hour  per i od,   Tol edo shal l  

pay a s t i pul at ed penal t y of  $10, 000 

750  For  each day t hat  Tol edo di schar ges  f r om a combi ned sewer  over f l ow 
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i n vi ol at i on of  Par agr aph 6 of  t hi s  Consent  Decr ee,  Tol edo shal l  pay a 

s t i pul at ed penal t y of  $5, 000 per  day per  out f al l .  

760  For  each day t hat  an SSD occur s  pr i or  t o November  1,  2006,  whi l e 

Tol edo i s  out  of  compl i ance wi t h i t s  Sewer  Sys t em Management ,  Oper at i on and 

Mai nt enance Pl an,  Tol edo shal l  pay s t i pul at ed penal t i es  of  $3, 000 per  day f or  

each day of  each SSD occur r i ng.   These s t i pul at ed penal t i es  shal l  be i n 

addi t i on t o any s t i pul at ed penal t i es  f or  Tol edo’ s  f ai l ur e t o compl y wi t h i t s  

Sewer  Sys t em Management ,  Oper at i on and Mai nt enance Pl an.  

770  For  each day t hat  an SSD occur s  on or  af t er  November  1,  2006,  

Tol edo shal l  pay s t i pul at ed penal t i es  of  $10, 000 per  day per  l ocat i on f or  each 

day of  each SSD occur r i ng except  t hat  Tol edo shal l  not  be l i abl e f or  

s t i pul at ed penal t i es  f or  SSDs whi ch ar e caused by a t en- year  s t or m event .  

780  For  each CSO t hat  vi ol at es  t he wat er  qual i t y- based or  t echnol ogy-

based ef f l uent  l i mi t at i ons  and condi t i ons  i n Tol edo’ s  NPDES per mi t  ( i ncl udi ng 

t he Gener al  Ef f l uent  Li mi t at i ons)  t hat  occur s  subsequent  t o compl et i on of  al l  

cons t r uct i on and f ul l  i mpl ement at i on of  al l  measur es  under  t he Long Ter m 

Cont r ol  Pl an or  Augus t  31,  2016,  whi chever  i s  ear l i er ,  Tol edo shal l  pay 

s t i pul at ed penal t i es  of  $5, 000 per  day f or  each day of  each CSO occur r i ng.  

79.   For  each f ai l ur e t o compl y wi t h any ot her  r equi r ement  of  t hi s  

Consent  Decr ee not  speci f i ed i n Par agr aphs  65- 78 above,  Tol edo shal l  pay t he 

f ol l owi ng s t i pul at ed penal t i es :  

Per i od of  Noncompl i ance  Penal t y 
Wi t h Requi r ement           Per  Day 
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1s t  day t o 30t h day   $ 250    
31s t  day t o 60t h day   $ 500   
Each day beyond 60 days   $ 1000  

80.   Mul t i pl e penal t i es  may accr ue on any one day f or  di f f er ent  

vi ol at i ons  of  di f f er ent  r equi r ement s  of  t hi s  Consent  Decr ee even i f  such 

vi ol at i ons  ar e caused by t he same set  of  ci r cumst ances .  

81.   Except  as  descr i bed i n Par agr aph 69,  above,  and Par agr aph 97,  

bel ow,  al l  penal t i es  shal l  begi n t o accr ue on t he day af t er  t he compl et e 

per f or mance i s  due or  t he day a vi ol at i on occur s ,  and shal l  cont i nue t o accr ue 

t hr ough t he f i nal  day of  t he cor r ect i on of  t he noncompl i ance or  compl et i on of  

t he act i vi t y.   

82.   Fol l owi ng U. S.  EPA or  Ohi o EPA' s  det er mi nat i on t hat  Tol edo has  

f ai l ed t o compl y wi t h a r equi r ement  of  t hi s  Consent  Decr ee,  U. S.  EPA or  Ohi o 

EPA may gi ve Tol edo wr i t t en not i f i cat i on of  t he same,  descr i be t he 

noncompl i ance,  and demand payment  of  s t i pul at ed penal t i es  f or  t he 

noncompl i ance.   Al l  penal t i es  accr ui ng under  t hi s  Sect i on shal l  be due and 

payabl e t o t he Uni t ed St at es  and t he St at e of  Ohi o wi t hi n 30 days  f ol l owi ng 

Tol edo’ s  r ecei pt  of  such demand f or  payment  whi ch descr i bes  t he noncompl i ance.  

 However ,  penal t i es  shal l  accr ue as  pr ovi ded i n t he pr ecedi ng Par agr aph 

r egar dl ess  of  whet her  or  when U. S.  EPA or  Ohi o EPA has  not i f i ed Tol edo of  a 

vi ol at i on.    

83.   Any s t i pul at ed penal t i es  i ncur r ed by Tol edo shal l  be pai d as  

f ol l ows .   Si xt y- seven per cent  ( 67%)  of  t he penal t y shal l  be pai d t o t he Uni t ed 
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St at es  by a cashi er ’ s  check or  cer t i f i ed f unds  payabl e t o "Tr easur er  of  t he 

Uni t ed St at es , " and shal l  be t ender ed t o U. S.  EPA,  Regi on V,  Pos t  Of f i ce Box 

70753,  Chi cago,  I l l i noi s  60673,  wi t hi n 30 days  of  Tol edo’ s  r ecei pt  of  a demand 

f or  payment  of  s t i pul at ed penal t i es  f r om ei t her  t he Uni t ed St at es  ( or  EPA)  or  

t he St at e of  Ohi o ( or  Ohi o EPA) .   The t r ansmi t t al  l et t er  accompanyi ng t he 

check shal l  speci f y t he capt i on and docket  number  of  t hi s  act i on and t he 

f aci l i t y and t he vi ol at i ons  f or  whi ch t he s t i pul at ed penal t i es  ar e bei ng pai d.  

 A copy of  t he l et t er  and t he check shal l  s i mul t aneous l y be sent  t o U. S.  EPA 

Regi on V,  Wat er  Compl i ance Br anch,  Compl i ance Sect i on,  WCC- 15J ,  77 West  

Jackson Boul evar d,  Chi cago,  I l l i noi s  60604,  and t o Chi ef ,  Envi r onment al  

Enf or cement  Sect i on,  Uni t ed St at es  Depar t ment  of  Jus t i ce,  Pos t  Of f i ce Box 

7611,  Washi ngt on,  D. C.  20044- 7611.   Thi r t y- t hr ee per cent  ( 33%)  of  t he penal t y 

shal l  be pai d t o t he St at e of  Ohi o by a cashi er ’ s  check or  cer t i f i ed f unds  

payabl e t o “Tr easur er ,  St at e of  Ohi o, ” wi t hi n 30 days  of  Tol edo’ s  r ecei pt  of  a 

demand f or  payment  of  s t i pul at ed penal t i es  f r om ei t her  t he Uni t ed St at es  ( or  

EPA)  or  t he St at e of  Ohi o ( or  Ohi o EPA)  al ong wi t h a copy of  t he same l et t er  

t o be submi t t ed t o t he Uni t ed St at es ,  and sent  t o  

Jena Suhadol ni k,  Admi ni s t r at i ve Ass i s t ant  ( or  by a per son 
subsequent l y des i gnat ed by t he St at e of  Ohi o)  
Of f i ce of  t he At t or ney Gener al  
Envi r onment al  Enf or cement  Sect i on 
30 Eas t  Br oad St r eet ,  25t h Fl oor  
Col umbus ,  Ohi o 43266- 0410.  

 
84.   I n any di sput e over  t he appl i cabi l i t y of  s t i pul at ed penal t i es ,  

Tol edo shal l  bear  t he bur den of  pr ovi ng t hat  i t  i s  not  subj ect  t o s t i pul at ed 
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penal t i es ,  i n accor dance wi t h Sect i on XI I ,  Di sput e Resol ut i on.  

85.   The s t i pul at ed penal t i es  her ei n shal l  be i n addi t i on t o ot her  

r emedi es  or  sanct i ons  avai l abl e t o t he Uni t ed St at es  by r eason of  Tol edo’ s  

f ai l ur e t o compl y wi t h t he r equi r ement s  of  t hi s  Consent  Decr ee,  Tol edo’ s  

Cur r ent  Per mi t ,  or  t he Cl ean Wat er  Act .   The payment  of  such s t i pul at ed 

penal t i es  shal l  not  be cons t r ued t o r el i eve Tol edo f r om speci f i c compl i ance 

wi t h t hi s  Decr ee or  f eder al  or  s t at e l aw,  or  l i mi t  t he aut hor i t y of  U. S.  EPA 

or  Ohi o EPA t o r equi r e compl i ance wi t h such l aws .   The Uni t ed St at es  and St at e 

of  Ohi o ar e speci f i cal l y aut hor i zed t o seek i nj unct i ve r el i ef  i n t hi s  ci vi l  

act i on t o addr ess  any vi ol at i on of  t hi s  Consent  Decr ee.  

86.   I f  Tol edo i nvokes  di sput e r esol ut i on as  pr ovi ded i n Sect i on XI I ,  

bel ow,  penal t i es  shal l  cont i nue t o accr ue as  pr ovi ded i n Par agr aphs  69,  81 and 

97 dur i ng such di sput e r esol ut i on per i od,  but  need not  be pai d t o t he Uni t ed 

St at es  unt i l  t he f ol l owi ng:  

( a   I f  t he di sput e i s  r esol ved by agr eement  or  by a deci s i on of  

U. S.  EPA t hat  i s  not  appeal ed t o t hi s  Cour t ,  accr ued penal t i es  det er mi ned t o 

be owi ng shal l  be pai d t o t he Uni t ed St at es  wi t hi n 30 days  of  t he agr eement  or  

t he r ecei pt  of  U. S.  EPA' s  deci s i on or  or der ;  

( b   I f  t he di sput e i s  appeal ed t o t hi s  Cour t  and t he Uni t ed 

St at es  pr evai l s  i n whol e or  i n par t ,  Tol edo shal l  pay al l  accr ued penal t i es  

det er mi ned by t he Cour t  t o be owed t o t he Uni t ed St at es  wi t hi n 60 days  of  

r ecei pt  of  t he Cour t ' s  deci s i on or  or der ,  except  as  pr ovi ded i n subpar agr aph 
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86( c)  bel ow;  

( c   I f  t he Di s t r i ct  Cour t ' s  deci s i on i s  appeal ed by any Par t y,  

Tol edo shal l  pay al l  accr ued penal t i es  det er mi ned by t he Di s t r i ct  Cour t  t o be 

owi ng t o t he Uni t ed St at es  i nt o an i nt er es t - bear i ng escr ow account  wi t hi n 60 

days  of  r ecei pt  of  t he Cour t ' s  deci s i on or  or der .   Penal t i es  shal l  be pai d 

i nt o t hi s  account  as  t hey cont i nue t o accr ue,  at  l eas t  ever y 60 days .   Wi t hi n 

15 days  of  r ecei pt  of  t he f i nal  appel l at e cour t  deci s i on,  t he escr ow agent  

shal l  pay t he bal ance of  t he account  t o U. S.  EPA or  t o Tol edo t o t he ext ent  

t hat  such par t y( i es )  pr evai l ( s ) .  

87.   I f  Tol edo f ai l s  t o pay s t i pul at ed penal t i es  when due,  t he Uni t ed 

St at es  or  Ohi o may i ns t i t ut e pr oceedi ngs  i n t hi s  act i on t o col l ect  t he 

penal t i es ,  as  wel l  as  i nt er es t .   

88.   Not hi ng i n t hi s  Consent  Decr ee shal l  be cons t r ued as  pr ohi bi t i ng,  

al t er i ng,  or  i n any way l i mi t i ng t he abi l i t y of  t he Uni t ed St at es  t o seek any 

ot her  r emedi es  or  sanct i ons  avai l abl e by vi r t ue of  Tol edo' s  vi ol at i on of  t hi s  

Decr ee or  of  Tol edo’ s  Cur r ent  Per mi t  or  of  t he Act .  

 X.   FORCE MAJEURE 

89.   “For ce Maj eur e” f or  t he pur poses  of  t hi s  Consent  Decr ee i s  def i ned 

as  an event  ar i s i ng f r om causes  beyond t he cont r ol  of  Tol edo or  t he cont r ol  of  

any ent i t y cont r ol l ed by Tol edo,  i ncl udi ng i t s  consul t ant s  and cont r act or s ,  

whi ch del ays  or  pr event s  t he per f or mance of  any obl i gat i on under  t hi s  Consent  

Decr ee.   Not hi ng i n t hi s  sect i on i s  i nt ended t o r el i eve Tol edo of  i t s  dut y t o 
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use al l  due di l i gence t o compl et e t he r equi r ement s  of  t hi s  Consent  Decr ee i n a 

t i mel y mat t er  or  of  Tol edo’ s  obl i gat i on t o meet  al l  di schar ge l i mi t at i ons  and 

ot her  obl i gat i ons  cont ai ned i n Tol edo’ s  Cur r ent  Per mi t  and as  set  f or t h i n 

Par agr aph 6 of  t hi s  Consent  Decr ee.   Unant i ci pat ed or  i ncr eased cos t s  or  

changed f i nanci al  ci r cumst ances  ar e not  For ce Maj eur e event s .   Fai l ur e t o 

appl y f or  a r equi r ed per mi t  or  appr oval ,  or  t o pr ovi de i n a t i mel y manner  al l  

i nf or mat i on r equi r ed t o obt ai n a per mi t  or  appr oval  necessar y t o meet  t he 

r equi r ement s  of  t hi s  Consent  Decr ee,  ar e not  For ce Maj eur e event s .   However ,  

i f  a per mi t t i ng aut hor i t y f ai l s  t o i s sue,  r enew or  modi f y- - or  del ays  i n 

i s sui ng,  r enewi ng or  modi f yi ng- - a l awf ul  per mi t ,  or der  or  ot her  act i on 

r equi r ed f or  any par t  of  t he wor k under  t hi s  Consent  Decr ee,  Tol edo i s  

ent i t l ed t o seek r el i ef  under  t he For ce Maj eur e pr ovi s i ons  of  t hi s  Consent  

Decr ee.  

90.   I f  any event  occur s  t hat  causes  or  may cause del ay i n t he 

compl et i on of  any r equi r ement  of  t hi s  Consent  Decr ee,  whet her  or  not  due t o a 

For ce Maj eur e event ,  Tol edo shal l  so not i f y U. S.  EPA,  i n wr i t i ng,  wi t hi n 

f our t een ( 14)  days  af t er  Tol edo knows,  or ,  i n t he exer ci se of  due di l i gence 

shoul d have known of  t he event .   The not i ce shal l  descr i be i n det ai l  t he bases  

f or  Tol edo’ s  cont ent i on t hat  i t  exper i enced a For ce Maj eur e event ,  t he pr eci se 

cause or  causes  of  t he event ,  t he measur es  t aken or  t o be t aken t o pr event  or  

mi ni mi ze t he noncompl i ance or  event ,  and t he t i met abl e by whi ch t hose measur es  

wi l l  be i mpl ement ed.   Fai l ur e t o so not i f y U. S.  EPA shal l  cons t i t ut e a wai ver  
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of  any cl ai m of  For ce Maj eur e as  t o t he event  i n ques t i on.  

91.   I f  U. S.  EPA f i nds  t hat  a del ay i n per f or mance i s ,  or  was ,  caused by 

a For ce Maj eur e event ,  i t  shal l  ext end t he t i me f or  per f or mance,  i n wr i t i ng,  

f or  a per i od t o compensat e f or  t he del ay r esul t i ng f r om such event  and 

s t i pul at ed penal t i es  shal l  not  be due f or  such per i od.   I n pr oceedi ngs  on any 

di sput e r egar di ng a del ay i n per f or mance,  t he pr ovi s i ons  of  Sect i on XI I ,  

Di sput e Resol ut i on,  shal l  appl y,  and Tol edo shal l  have t he bur den of  pr ovi ng 

t hat  t he del ay i s ,  or  was ,  caused by a For ce Maj eur e event ,  and t hat  t he 

amount  of  addi t i onal  t i me r eques t ed i s  necessar y t o compensat e f or  t hat  event .  

92.   Compl i ance wi t h a r equi r ement  of  t hi s  Consent  Decr ee shal l  not  by 

i t sel f  cons t i t ut e compl i ance wi t h any ot her  r equi r ement .   An ext ens i on of  one 

compl i ance dat e based on a par t i cul ar  event  shal l  not  aut omat i cal l y ext end 

anot her  compl i ance dat e or  dat es .   Tol edo shal l  make an i ndi vi dual  showi ng of  

pr oof  r egar di ng t he cause of  each del ayed i ncr ement al  s t ep or  ot her  

r equi r ement  f or  whi ch an ext ens i on i s  sought .   Tol edo may pet i t i on f or  t he 

ext ens i on of  mor e t han one compl i ance dat e i n a s i ngl e r eques t .  

 XI .   FORCE MAJEURE BETWEEN TOLEDO AND THE STATE  

93.   I f  any event  occur s  t hat  causes  or  may cause Tol edo t o vi ol at e any 

pr ovi s i on of  t hi s  Consent  Decr ee,  Tol edo shal l  not i f y t he Ohi o EPA i n wr i t i ng 

wi t hi n f our t een ( 14)  days  f r om when i t  knows,  or  i n t he exer ci se of  r easonabl e 

di l i gence under  t he ci r cumst ances  shoul d have known,  t hat  compl i ance wi t h t he 

Decr ee woul d be pr event ed or  del ayed,  descr i bi ng i n det ai l  t he pr eci se cause 
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or  causes  of  t he del ay or  vi ol at i on,  t he ant i ci pat ed l engt h of  t he del ay i f  

appl i cabl e,  t he measur es  t aken by Tol edo t o pr event  or  mi ni mi ze t he del ay and 

t he t i met abl e by whi ch t hose measur es  wi l l  be i mpl ement ed.   Tol edo shal l  adopt  

al l  r easonabl e measur es  t o avoi d or  mi ni mi ze any such vi ol at i on.   Tol edo shal l  

make al l  r easonabl e ef f or t s  t o i dent i f y event s  t hat  cause or  may cause a 

vi ol at i on of  t hi s  Consent  Decr ee.    

94.   I n any act i on by t he St at e of  Ohi o t o enf or ce any of  t he pr ovi s i ons  

of  t hi s  Consent  Decr ee,  Tol edo may r ai se at  t hat  t i me t he ques t i on of  whet her  

i t  i s  ent i t l ed t o a def ense t hat  i t s  conduct  was  caused by ci r cumst ances  

beyond  i t s  cont r ol  such as ,  by way of  exampl e and not  l i mi t at i on,  act s  of  

God,  s t r i kes ,  act s  of  war  or  ci vi l  di s t ur bances .   Whi l e t he St at e of  Ohi o does  

not  agr ee t hat  such a def ense exi s t s ,  i t  i s ,  however ,  her eby agr eed by Tol edo 

and t he St at e of  Ohi o t hat  i t  i s  pr emat ur e at  t hi s  t i me t o r ai se and 

adj udi cat e t he exi s t ence of  such a def ense and t hat  t he appr opr i at e poi nt  at  

whi ch t o adj udi cat e t he exi s t ence of  such a def ense i s  at  t he t i me,  i f  ever ,  

t hat  t he pr oceedi ng t o enf or ce t hi s  Consent  Decr ee i s  commenced by t he St at e.  

 At  t hat  t i me t he bur den of  pr ovi ng t hat  any del ay was  or  wi l l  be caused by 

ci r cumst ances  beyond t he cont r ol  of  Tol edo shal l  r es t  wi t h Tol edo.   Fai l ur e by 

Tol edo t o t i mel y compl y wi t h t he not i ce r equi r ement s  of  Par agr aph 93 shal l ,  at  

t he opt i on of  Ohi o EPA,  cons t i t ut e a wai ver  by Tol edo of  any r i ght  i t  may have 

t o r ai se such a def ense.   Changed f i nanci al  ci r cumst ances  or  i ncr eased cos t s  

associ at ed wi t h t he i mpl ement at i on of  any act i on r equi r ed by t hi s  Consent  
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Decr ee shal l  not  i n any event  cons t i t ut e ci r cumst ances  ent i r el y beyond t he 

cont r ol  of  Tol edo or  ser ve as  a bas i s  f or  an ext ens i on of  t i me under  t hi s  

Sect i on XI .  

 XI I .   DI SPUTE RESOLUTI ON 

95.   Any di sput e t hat  ar i ses  bet ween Tol edo and t he Uni t ed St at es  or  

St at e of  Ohi o wi t h r espect  t o t he meani ng or  appl i cat i on of  any of  t he 

r equi r ement s  of  t hi s  Consent  Decr ee shal l  be,  i n t he f i r s t  i ns t ance,  t he 

subj ect  of  i nf or mal  negot i at i ons  bet ween t hose par t i es  t o at t empt  t o r esol ve 

such di sput es .   Such per i od of  i nf or mal  negot i at i ons  shal l  not  ext end beyond 

t hi r t y ( 30)  days  f r om t he dat e when not i ce of  a di sput e i s  gi ven by one par t y 

t o t he ot her s ,  unl ess  al l  par t i es  t o t he di sput e have agr eed i n wr i t i ng t o 

ext end t hat  per i od.   Af t er  i nf or mal  negot i at i ons ,  i f  t he par t i es  t o t he 

di sput e ar e unabl e t o agr ee upon t he meani ng or  appl i cat i on of  t he 

r equi r ement s  of  t hi s  Consent  Decr ee,  t hen Tol edo shal l  compl y wi t h t he 

pos i t i on t aken by t he Uni t ed St at es  and t he St at e of  Ohi o,  subj ect  onl y t o 

Tol edo' s  r i ght  t o pet i t i on t he Cour t  as  set  f or t h i n Par agr aph 96 ,  bel ow.   

Thi s  di sput e r esol ut i on pr ocess  shal l  not  appl y t o t he i s suance,  r enewal ,  

modi f i cat i on,  deni al  or  r evocat i on of  a per mi t  and t he i s suance of  or der s  or  

ot her  act i ons  of  t he Di r ect or  of  Envi r onment al  Pr ot ect i on ( Ohi o EPA) .   

Not wi t hs t andi ng t he pr ecedi ng sent ence,  t he di sput e r esol ut i on pr ocess  shal l  

i n any event  appl y t o di sput es  bet ween Tol edo and t he St at e of  Ohi o wi t h 

r espect  t o t he meani ng or  appl i cat i on of  any r equi r ement s  of  t hi s  Consent  
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Decr ee t hat  r el at e t o t he r evi ew,  modi f i cat i on,  di sappr oval  and/ or  appr oval  of  

t he Long Ter m Cont r ol  Pl an and/ or  Long Ter m Cont r ol  Pl an Repor t  submi t t ed t o 

Ohi o EPA pur suant  t o Par agr aphs  30 and/ or  32 of  t hi s  Consent  Decr ee.   

  96.  Wi t hi n t hi r t y ( 30)  days  of  t he end of  t he i nf or mal  negot i at i ons  

per i od f or  r esol ut i on of  t he di sput e set  f or t h i n Par agr aph 95,  above,  Tol edo 

may pet i t i on t he Cour t  f or  r el i ef .   Such pet i t i on shal l  set  f or t h t he nat ur e 

of  t he di sput e and pr oposal  f or  i t s  r esol ut i on.   The Uni t ed St at es  and/ or  t he 

St at e of  Ohi o shal l  have t hi r t y ( 30)  days  t o r espond t o t he pet i t i on and 

pr opose an al t er nat e r esol ut i on.   I n any such di sput e,  t he Cour t  wi l l  conduct  

a de novo r evi ew i n whi ch Tol edo shal l  bear  t he bur den of  demons t r at i ng t hat  

i t s  act i ons  or  pos i t i ons  t aken ar e i n accor dance wi t h,  and wi l l  assur e 

Tol edo' s  compl i ance wi t h,  t he t er ms ,  condi t i ons ,  r equi r ement s  and obj ect i ves  

of  t hi s  Consent  Decr ee,  t he Cl ean Wat er  Act ,  Tol edo’ s  Cur r ent  Per mi t ,  and 

wher e appl i cabl e,  t he CSO Pol i cy.   Any par t y may r eques t  an evi dent i ar y 

hear i ng f or  good cause.   

97.   Except  as  pr ovi ded i n t hi s  Consent  Decr ee,  agr eed t o i n wr i t i ng by 

t he par t i es ,  or  or der ed by t he Cour t ,  t he f i l i ng of  a pet i t i on aski ng t he 

Cour t  t o r esol ve a di sput e shal l  not  i n and of  i t sel f  ext end or  pos t pone any 

deadl i ne or  obl i gat i on of  Tol edo,  pr ovi ded t hat  payment  of  any s t i pul at ed 

penal t i es  wi t h r espect  t o t he di sput ed mat t er  shal l  be s t ayed pendi ng 

r esol ut i on of  t he di sput e.   Not wi t hs t andi ng t he s t ay of  payment ,  s t i pul at ed 

penal t i es  shal l  accr ue f r om t he f i r s t  day of  any f ai l ur e or  r ef usal  t o compl y 
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wi t h any t er m or  condi t i on of  t hi s  Consent  Decr ee,  except  as  pr ovi ded i n 

Par agr aph 69.   I n t he event  t hat  Tol edo does  not  pr evai l  on t he di sput ed 

i ssue,  s t i pul at ed penal t i es ,  i f  appl i cabl e,  shal l  be assessed and pai d as  

pr ovi ded i n Sect i on I X,  St i pul at ed Penal t i es .   For  any di sput e whi ch may ar i se 

out  of  a di sappr oval  i n whol e or  i n par t  or  an appr oval  wi t h condi t i ons  by 

U. S.  EPA or  t he St at e of  Ohi o of  Tol edo’ s  Long Ter m Cont r ol  Pl an Repor t  

submi t t ed i n accor dance wi t h Par agr aph 32,  s t i pul at ed penal t i es  shal l  not  

accr ue dur i ng t he per i od,  i f  any,  begi nni ng on t he 31st day af t er  t he Cour t ’ s  

r ecei pt  of  t he Uni t ed St at es ’  and/ or  t he St at e of  Ohi o’ s  r esponse submi ss i on,  

as  set  f or t h i n Par agr aph 96,  above,   r egar di ng t he di sput e unt i l  t he dat e 

t hat  t he Cour t  i s sues  a f i nal  deci s i on r egar di ng such di sput e.   The pr ecedi ng 

sent ence shal l  not  appl y i f  Tol edo di d not  have a r easonabl e bas i s  f or  t he 

di sput e or  i f  t he pet i t i on was  f i l ed f or  t he pur poses  of  del ay.  

XI I I .   CI VI L PENALTY 

98.   Tol edo shal l  pay a ci vi l  penal t y of  $435, 000 t o t he Uni t ed St at es  

and $65, 000 t o t he St at e of  Ohi o wi t hi n 30 days  f ol l owi ng ent r y of  t hi s  

Consent  Decr ee.  Payment  t o t he Uni t ed St at es  shal l  be made vi a Fed wi r e 

El ect r oni c Funds  Tr ansf er  ( “EFT”)  t o t he Depar t ment  of  Jus t i ce Lockbox Bank i n 

accor dance wi t h speci f i c i ns t r uct i on t o be t i mel y pr ovi ded t o Tol edo upon 

ent r y of  t hi s  Consent  Decr ee and shal l  r ef er ence DOJ case No.  90- 5- 1- 1- 3554,  

t he Ci vi l  Act i on Number  ass i gned t o t hi s  case by t he Uni t ed St at es  Di s t r i ct  

Cour t ,  Nor t her n Di s t r i ct  of  Ohi o,  and Fi l e No.  ___ f or  t he Uni t ed St at es  
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At t or ney’ s  Of f i ce f or  t he Nor t her n Di s t r i ct  of  Ohi o.   Any f unds  r ecei ved at  

t he Lockbox bank af t er  11: 00 a. m.  ( Eas t er n Ti me)  shal l  be cr edi t ed on t he next  

bus i ness  day.   Tol edo shal l  advi se t he Fi nanci al  Li t i gat i on Uni t  of  t he Uni t ed 

St at es  At t or ney’ s  Of f i ce f or  t he Nor t her n Di s t r i ct  of  Ohi o at  t he t i me payment  

i s  bei ng wi r e- t r ansf er r ed.   I n addi t i on,  Tol edo shal l  conf i r m t o U. S.  EPA and 

t he Depar t ment  of  Jus t i ce t hat  payment  has  been made by pr ovi di ng not i ce i n 

t he manner  speci f i ed i n Sect i on VI I I ,  Communi cat i ons ,  above.    

Payment  t o Ohi o shal l  be made by cashi er ’ s  check or  cer t i f i ed f unds ,  

payabl e t o “Tr easur er ,  St at e of  Ohi o, ” and shal l  be sent  t o:  

Jena Suhadol ni k,  Admi ni s t r at i ve Ass i s t ant  ( or  a per son 
subsequent l y des i gnat ed  

by t he St at e of  Ohi o)  at :  
Of f i ce of  t he At t or ney Gener al  
Envi r onment al  Enf or cement  Sect i on 
30 Eas t  Br oad St r eet ,  25t h Fl oor  
Col umbus ,  Ohi o  43266- 0410.  

 
Payment  may al so be made by el ect r oni c t r ansf er  t o t he des i gnat ed account s  

pur suant  t o i ns t r uct i ons  sent  by Ohi o upon r eques t  by Tol edo.   A copy of  t he 

check and t r ansmi t t al  l et t er  or  ot her  evi dence of  payment  shal l  be sent  t o 

Ohi o and Ohi o EPA at  t he addr esses  set  f or t h i n Sect i on VI I I ,  Communi cat i ons ,  

above.  

99.   Not hi ng i n t hi s  Sect i on XI I I ,  Ci vi l  Penal t y,  or  i n Sect i on I X,  

St i pul at ed Penal t i es ,  shal l  be cons t r ued t o l i mi t  any ot her  r emedi es  avai l abl e 

f or  vi ol at i ons  of  t hi s  Consent  Decr ee,  any NPDES per mi t ,  or  any r egul at i on or  

pr ovi s i on of  l aw,  i ncl udi ng,  but  not  l i mi t ed t o,  i nj unct i ve r el i ef  and ci vi l  
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or  cr i mi nal  cont empt  sanct i ons .   Wher e an act  or  omi ss i on t hat  cons t i t ut es  a 

vi ol at i on of  t hi s  Consent  Decr ee al so cons t i t ut es  a vi ol at i on of  s t at ut e,  t he 

Uni t ed St at es ,  U. S.  EPA or  Ohi o may el ect ,  i n t he sol e di scr et i on of  each,  t o 

seek ci vi l  penal t i es  under   s t at ut e.   However ,  i n an act i on f or  ci vi l  

penal t i es  based upon a vi ol at i on of  a s t at ut e,  t he par t i es  s t i pul at e t hat  

evi dence t hat  Tol edo has  pai d a s t i pul at ed penal t y t o t he Uni t ed St at es ,  U. S.  

EPA,  and/ or  t he St at e of  Ohi o f or  t he same vi ol at i on f or  t he same day i n i s sue 

i s  admi ss i bl e and can be cons i der ed as  a f act or  i n mi t i gat i on of  a penal t y.  

100.   I nt er es t  shal l  accr ue on any amount s  over due t o t he Uni t ed St at es  

under  t he t er ms  of  t hi s  Consent  Decr ee at  t he r at e es t abl i shed by t he 

Secr et ar y of  t he Tr easur y,  pur suant  t o 31 U. S. C.  § 1317.   I nt er es t  shal l  

accr ue on any amount s  over due t o Ohi o under  t he t er ms  of  t hi s  Consent  Decr ee 

at  t he r at e of  10 per cent ,  pur suant  t o Ohi o Revi sed Code § 1343. 03.  

 XI V.   SUPPLEMENTAL ENVI RONMENTAL PROJECTS 

101.   I n cons i der at i on of  t he set t l ement  of  t hi s  enf or cement  act i on 

under  t he Cl ean Wat er  Act ,  t he Ci t y shal l  conduct  t wo Suppl ement al  

Envi r onment al  Pr oj ect s ,  t i t l ed ”The Duck Cr eek Wet l and Res t or at i on,  

Conser vat i on and Publ i c Access  Pr oj ect , ” or  “Duck Cr eek Pr oj ect , ” and t he 

“St i ckney West  I ndus t r i al  Par k” ( “SWI P”)  Pr oj ect ,  r espect i vel y.   Par agr aphs  

102 -  110 addr ess  t he Duck Cr eek Pr oj ect  and Par agr aphs  111 -  122 addr ess  t he 

SWI P Pr oj ect .    

102.   The par t i es  agr ee t hat  t he goal s  of  t he Duck Cr eek Pr oj ect  wi l l  
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be:  1)  t o secur e wat er  qual i t y i mpr ovement ,  2)  t o r es t or e,  enhance and cr eat e 

wet l ands  i n t he Duck Cr eek bas i n,  3)  t o pr ovi de f or  publ i c access  t o t he 

pr oj ect  ar ea f or  educat i onal ,  r ecr eat i onal ,  and envi r onment al  pur poses ,  4)  t o 

mi t i gat e t he ef f ect s  of  s t or m wat er  r un of f  t o t he wat er  qual i t y,  and 5)  t o 

appr i se t he publ i c i n t he ci t y of  Tol edo of  t he benef i t s  of  t he Duck Cr eek 

Pr oj ect .  

103.   The Ci t y wi l l  meet  t hese goal s  by t aki ng necessar y act i ons :  ( a)  t o 

r es t or e exi s t i ng l ow ecol ogi cal  val ue wet l ands  i n t he Duck Cr eek r i par i an 

cor r i dor  t o nat ur al l y f unct i oni ng hi gher  val ue wet l ands ;  b)  t o pl ace t hese 

wet l ands  i n per pet ual  conser vat i on,  ( c)  t o make i mpr ovement s  t o r oads ,  t r ai l s ,  

and/ or  par ki ng whi ch wi l l  f aci l i t at e publ i c access  t o t he pr oj ect  ar ea f or   

r ecr eat i onal ,  educat i onal ,  and envi r onment al  pur poses ,  ( d)  t o pr ovi de f or  

veget at i ve buf f er  s t r i ps  i n t he upl and ar eas  sur r oundi ng Duck Cr eek whi ch wi l l  

be des i gned t o f unct i on as  a f i l t er i ng sys t em f or  s t or m wat er  r un of f  t hat  

ent er s  t he cr eek,  and ( e)  t o sponsor  a publ i c out r each pr ogr am about  t he Duck 

Cr eek Pr oj ect .   The publ i c out r each pr ogr am must  acknowl edge t hat  t he Pr oj ect  

wi l l  be i mpl ement ed as  par t  of  t hi s  Consent  Decr ee.  

104.   The Ci t y shal l  expend not  l ess  t han $500, 000 on t hi s  Pr oj ect  and 

t hi s  expendi t ur e shal l  be f or  t he pur pose of  i mpr ovi ng wat er  qual i t y as  mor e 

f ul l y descr i bed above.   No par t  of  t hi s  expendi t ur e shal l  i ncl ude f eder al  

f unds ,  i ncl udi ng l ow i nt er es t  f eder al  l oans ,  f eder al  cont r act s  of  f eder al  

gr ant s .   Expendi t ur es  unr el at ed t o t he goal s  of  t he Duck Cr eek Pr oj ect  as  
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s t at ed above wi l l  not  count  t owar ds  t he r equi s i t e expendi t ur e of  $500, 000.  

105.   Wi t hi n 180 days  f ol l owi ng ent r y of  t hi s  Consent  Decr ee,   t he Ci t y 

shal l  submi t  a Pr oj ect  Pl an f or  EPA appr oval  f or  t he Duck Cr eek Pr oj ect  

out l i ni ng t he pr el i mi nar y scope of  wor k f or  t he Pr oj ect .   Thi s  pl an shal l  

descr i be t he wor k t o be conduct ed under  t he var i ous  phases  of  t he Pr oj ect  

i ncl udi ng,  but  not  l i mi t ed t o,  Si t e Sui t abi l i t y Revi ew,  Des i gn,  Cons t r uct i on,  

and Pl ant i ng and Moni t or i ng.   The pl an shal l  i dent i f y t he speci f i c wet l and 

t ar get  s i t es  whi ch wi l l  be eval uat ed dur i ng t he Si t e Sui t abi l i t y Revi ew phase.  

 Each phase shal l  i ncl ude submi t t al  f or  EPA appr oval  of  a det ai l ed scope of  

wor k f or  t he subsequent  phase of  t he Pr oj ect .   The pl an shal l  i ncl ude a 

schedul e of  mi l es t ones  f or  compl et i ng each phase and pr oj ect  ar ea of  t he SEP.   

106.   The Ci t y may use out s i de consul t ant s  or  agenci es ,  cont r act or s ,  or  

empl oyees  of  any  Ci t y agency or  depar t ment  t o accompl i sh t he t asks  i n t he 

Duck Cr eek Pr oj ect  Pl an.   Pr oj ect  cos t s  associ at ed wi t h us i ng empl oyees  of  t he 

Ci t y shal l  be cr edi t ed t owar d t he Duck Cr eek Pr oj ect  cos t s  at  t hei r  act ual  pay 

r at e and cos t  t o Ci t y gover nment .  

 107.   Upon appr oval  of  t he Duck Cr eek Pr oj ect  Pl an by EPA,  t he Ci t y 

shal l  i mpl ement  t he pl an accor di ng t o t he schedul e of  mi l es t ones  i ncl uded i n 

t he pl an.   The Ci t y shal l  submi t  a Duck Cr eek Pr oj ect  Compl et i on Repor t  no 

l at er  t han 5 year s  f r om t he dat e of  ent r y of  t hi s  Consent  Decr ee.   The 

compl et i on r epor t  shal l  cont ai n t he f ol l owi ng i nf or mat i on:  

a.   A det ai l ed descr i pt i on of  t he SEP as  i mpl ement ed;  
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b.   A descr i pt i on of  t he oper at i ng pr obl ems encount er ed and t he 

sol ut i ons  t her et o;  

c.   I t emi zed cos t s ,  document ed by pur chase or der s ,  f or ce account s  

and r ecei pt s  or  cancel ed checks  ( whi ch must  be made avai l abl e t o t he Uni t ed 

St at es ,  i f  r eques t ed) ;  

d.   A descr i pt i on of  t he envi r onment al  and publ i c benef i t s  

r esul t i ng f r om t he i mpl ement at i on of  t he Duck Cr eek Pr oj ect .  

108.   I f ,  f ol l owi ng r ecei pt  of  t he Duck Cr eek Pr oj ect  Repor t ,  EPA 

det er mi nes  t hat  t he Pr oj ect  has  not  been compl et ed sat i s f act or i l y,  and/ or  i f  

t he Ci t y f ai l s  t o compl y wi t h any of  t he t er ms  or  pr ovi s i ons  of  t he Duck Cr eek 

Pr oj ect  Pl an r equi r ement s  and t hi s  decr ee,  and/ or  i f  t he Ci t y f ai l s  t o expend 

or  obl i gat e t he f ul l  $500, 000 on t he Duck Cr eek Pr oj ect  i n accor dance wi t h t he 

SEP Pl an r equi r ement s ,  t he Ci t y shal l  pay any por t i on of  t he amount  not  

expended or  obl i gat ed on t he Duck Cr eek Pr oj ect ,  up t o $500, 000,  t o t he Uni t ed 

St at es  Tr easur y and t he St at e of  Ohi o as  a s t i pul at ed penal t y i n accor dance 

wi t h Par agr aph 83.    

109.   The Ci t y her eby cer t i f i es  t hat  i t  i s  not  r equi r ed t o per f or m or  

devel op t he Duck Cr eek Pr oj ect  by any f eder al ,  St at e,  or  l ocal  l aw or  

r egul at i on;  nor  i s  t he Ci t y r equi r ed t o per f or m t he Duck Cr eek Pr oj ect  by 

agr eement ,  gr ant ,  or  as  i nj unct i ve r el i ef  i n t hi s  or  any ot her  case or  i n 

compl i ance wi t h St at e or  l ocal  r equi r ement s .   The Ci t y f ur t her  cer t i f i es  t hat  

i t  has  not  r ecei ved,  and i s  not  pr esent l y negot i at i ng t o r ecei ve cr edi t  f or  
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t he Duck Cr eek Pr oj ect  i n any ot her  enf or cement  act i on.     

110.   Wi t hi n 120 days  of  t he appr oval  of  t he Duck Cr eek Pr oj ect  Pl an by 

EPA,  t he Ci t y shal l  s t ar t  submi t t i ng pr ogr ess  r epor t s  on a quar t er l y bas i s .   

The pr ogr ess  r epor t  shal l  out l i ne t he s t at us  of  each ongoi ng Duck Cr eek 

Pr oj ect  phase and i dent i f y any i mpedi ment  whi ch may del ay pr oj ect  pr ogr ess  or  

compl et i on.  

111.   The par t i es  agr ee t hat  t he goal s  of  t he SWI P Pr oj ect  wi l l  be t o 

cl ean up cer t ai n “br ownf i el ds” pr oper t i es  t hat  have been abandoned or  

ot her wi se l ef t  i n a s t at e of  di s r epai r  so t hat  such pr oper t i es  may be used f or  

i ndus t r i al  or  ot her  benef i ci al  pur poses .   Fur t her mor e,  EPA appr oves  t he Ci t y 

of  Tol edo,  Ohi o Suppl ement al  Envi r onment al  Pr oj ect  Pr oposal  For  t he St i ckney 

West  I ndus t r i al  Par k,  dat ed November  27,  2000 ( “SWI P SEP Pr oposal ”) ,  whi ch 

document s  t he manner  i n whi ch i nves t i gat i on and cl eanup wi l l  be conduct ed and 

i s  at t ached as  Exhi bi t  “A. ” 

112.   The Ci t y wi l l  meet  t hese goal s  by t aki ng necessar y act i ons  t o:  ( a)  

I nves t i gat e and assess  envi r onment al  condi t i ons  at  t he Gor ney Par cel  4,  

Shepher d,  and Tol edo Recycl i ng Nor t h Par cel s  ( col l ect i vel y,  t he “SWI P SEP 

Pr oj ect  Par cel s”) ,  as  such pr oper t i es  ar e depi ct ed on t he phot ogr aph at t ached 

t o t he SWI P SEP Pr oposal  as  Exhi bi t  “B; ” and ( b)  Per f or m envi r onment al  

r emedi at i on and r es t or at i on upon al l  or  di scr et e por t i ons  of  t he SWI P SEP 

Pr oj ect  Par cel s  cons i s t ent  wi t h t he St at e of  Ohi o’ s  Vol unt ar y Act i on Pr ogr am 

s t andar ds ,  Ohi o Revi sed Code Chapt er  3746 et  seq. ,  and as  descr i bed i n t he 
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SWI P SEP Pr oposal .    

113.   The Ci t y shal l  expend not  l ess  t han $500, 000 on t he SWI P SEP 

Pr oj ect  and t hi s  expendi t ur e shal l  be f or  t he pur pose of  i mpr ovi ng 

envi r onment al  qual i t y as  mor e f ul l y descr i bed above.   No par t  of  t hi s  

expendi t ur e shal l  i ncl ude f eder al  f unds ,  i ncl udi ng l ow i nt er es t  f eder al  l oans ,  

f eder al  cont r act s  of  f eder al  gr ant s .   Expendi t ur es  unr el at ed t o t he goal s  of  

t he SWI P Pr oj ect  as  s t at ed above wi l l  not  count  t owar ds  t he r equi s i t e 

expendi t ur e of  $500, 000 and a mi ni mum of  $300, 000 wi l l  be spent  t owar d act ual  

r emedi at i on and r es t or at i on of  t he SWI P SEP Pr oj ect  Par cel s  as  pr ovi ded i n t he 

SWI P SEP Pr oposal .   The Ci t y shal l  al so sponsor  a publ i c i nf or mat i on pr ogr am 

des i gned t o appr i se t he publ i c i n t he Ci t y of  Tol edo of  t he benef i t s  of  t he 

SWI P SEP Pr oj ect .   The publ i c i nf or mat i on pr ogr am must  acknowl edge t hat  t he 

SWI P SEP Pr oj ect  wi l l  be i mpl ement ed as  a par t  of  t hi s  Consent  Decr ee.  

114.   Wi t hi n 90 days  f ol l owi ng ent r y of  t hi s  Consent  Decr ee,   t he Ci t y 

shal l  submi t  t o EPA a copy of  s i gned cont r act ual  agr eement s  t o per f or m Task 1a 

pur suant  t o t he SWI P SEP Pr oposal .   Those agr eement s ,  whi ch demons t r at e a 

commi t ment  t o compl et e Phase I  Pr oper t y Assessment s  pur suant  t o t he SWI P SEP 

Pr oposal ,  shal l  i ncl ude a det ai l ed descr i pt i on of  t he speci f i c por t i ons  of  t he 

SWI P SEP Par cel s  whi ch wi l l  be addr essed and t he speci f i c t echni cal  pl an f or  

accompl i shi ng t he assessment  and det er mi ni ng t he scope and ext ent  of  

r emedi at i on act i vi t i es .   The pl an shal l  i ncl ude a Pr oj ect  budget  det ai l i ng 

assessment  cos t s  and es t i mat i ng r emedi at i on pr i or i t i es  and cos t s .  
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115.   Wi t hi n 90 days  of  compl et i on of  Task 1a i n accor dance wi t h 

Par agr aph 114 above,  t he Ci t y shal l  submi t  t o EPA s i gned copi es  of  cont r act ual  

agr eement s  t o per f or m Task 1b pur suant  t o t he SWI P SEP Pr oposal .   These 

agr eement s ,  whi ch demons t r at e a commi t ment  t o compl et e Phase I I  Pr oper t y 

Assessment s ,  Pr el i mi nar y Ri sk Assessment  and under gr ound s t or age t ank ( “UST”)  

I nves t i gat i ons  pur suant  t o t he SWI P SEP Pr oposal ,  shal l  descr i be sampl i ng and 

ot her  act i vi t i es  t hat  wi l l  be conduct ed under  t he SWI P SEP Pr oj ect  and shal l  

i ncl ude a det ai l ed descr i pt i on of  t he speci f i c por t i ons  of  t he SWI P SEP 

Par cel s  whi ch wi l l  be addr essed,  t he speci f i c t echni cal  pl an f or  accompl i shi ng 

t he act i vi t i es  and a Pr oj ect  budget  det ai l i ng assessment  and anal yt i cal  cos t s .  

116.    Fol l owi ng compl et i on of  Task 1b i n accor dance wi t h Par agr aph 115 

above,  t he Ci t y shal l  submi t  t o EPA s i gned copi es  of  cont r act ual  agr eement s  t o 

per f or m Tasks  2 and 3 pur suant  t o t he SWI P SEP Pr oposal .   These agr eement s ,  

whi ch demons t r at e a commi t ment  t o compl et e cl eanup of  cont ami nat ed medi a,  UST 

r emoval ,  bui l di ng demol i t i on and was t e di sposal ,  as  descr i bed mor e f ul l y i n 

t he SWI P SEP Pr oposal ,  shal l  i ncl ude det ai l ed descr i pt i ons  of  t he speci f i c 

por t i ons  of  t he SWI P SEP Par cel s  whi ch wi l l  be addr essed,  t he speci f i c 

t echni cal  pl ans  f or  accompl i shi ng t he act i vi t i es ,  a Pr oj ect  budget  det ai l i ng 

t he cos t s  t o per f or m t hese act i vi t i es  and a schedul e of  mi l es t ones  f or  

compl et i ng each phase of  Tasks  2 and 3.  

117.    Fol l owi ng compl et i on of  Tasks  2 and 3 i n accor dance wi t h 

Par agr aph 116 above,  t he Ci t y shal l  submi t  t o EPA,  s i gned copi es  of  
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cont r act ual  agr eement s  t o per f or m Task 4 pur suant  t o t he SWI P SEP Pr oposal .   

These agr eement s ,  whi ch demons t r at e a commi t ment  t o pr epar e NFAs f or  t he SWI P 

SEP Par cel s  and pr epar e a SEP Compl et i on r epor t  f or  t he SWI P Pr oj ect ,  as  mor e 

f ul l y descr i bed i n t he SWI P SEP Pr oposal ,  shal l  i ncl ude det ai l ed descr i pt i ons  

of  t he speci f i c por t i ons  of  t he SWI P SEP Par cel s  whi ch wi l l  be addr essed,  a 

descr i pt i ons  of  t he act i vi t i es  necessar y t o compl et e Task 4 and a Pr oj ect  

budget  det ai l i ng t he cos t s  t o per f or m t hese.  

118.   The Ci t y may use out s i de consul t ant s  or  agenci es ,  cont r act or s ,  or  

empl oyees  of  any  Ci t y agency or  depar t ment  t o accompl i sh t he t asks  i n t he 

SWI P SEP Pr oj ect .   Pr oj ect s  cos t s  associ at ed wi t h us i ng empl oyees  of  t he Ci t y 

shal l  be cr edi t ed t owar d t he SWI P SEP Pr oj ect  cos t s  at  t hei r  act ual  pay r at e 

and cos t  t o Ci t y gover nment .  

 119.    The Ci t y shal l  submi t  a SWI P SEP Pr oj ect  Compl et i on Repor t  no 

l at er  t han 5 year s  f r om t he dat e of  ent r y of  t hi s  Consent  Decr ee.   The Pr oj ect  

Compl et i on Repor t  shal l  cont ai n t he f ol l owi ng i nf or mat i on:  

a.   A det ai l ed descr i pt i on of  t he SWI P SEP Pr oj ect  as  i mpl ement ed;  

b.   A descr i pt i on of  t he oper at i ng pr obl ems encount er ed and t he 

sol ut i ons  t her et o;  

c.   I t emi zed cos t s ,  document ed by pur chase or der s ,  f or ce account s  

and r ecei pt s  or  cancel ed checks  ( whi ch must  be made avai l abl e t o t he Uni t ed 

St at es ,  i f  r eques t ed) ;  

d.   A descr i pt i on of  t he envi r onment al  and publ i c benef i t s  
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r esul t i ng f r om t he i mpl ement at i on of  t he SWI P Pr oj ect .  

120.   I f ,  f ol l owi ng r ecei pt  of  t he SWI P Pr oj ect  Compl et i on Repor t ,  EPA 

det er mi nes  t hat  t he Pr oj ect  has  not  been compl et ed sat i s f act or i l y,  and/ or  i f  

t he Ci t y f ai l s  t o compl y wi t h any of  t he t er ms  or  pr ovi s i ons  of  t he SWI P SEP 

Pr oposal  and t hi s  decr ee,  and/ or  i f  t he Ci t y f ai l s  t o expend or  obl i gat e t he 

f ul l  $500, 000 on t he SWI P Pr oj ect  i n accor dance wi t h t he SWI P SEP Pr oposal ,  

t he Ci t y shal l  pay any por t i on of  t he amount  not  expended or  obl i gat ed on t he 

SWI P Pr oj ect ,  up t o $500, 000,  t o t he Uni t ed St at es  Tr easur y and t he St at e of  

Ohi o as  a s t i pul at ed penal t y i n accor dance wi t h Par agr aph 83.   

121.   The Ci t y her eby cer t i f i es  t hat  i t  i s  not  r equi r ed t o per f or m or  

devel op any por t i on of  t he SWI P Pr oj ect  by any f eder al ,  St at e,  or  l ocal  l aw or  

r egul at i on;  nor  i s  t he Ci t y r equi r ed t o per f or m t he SWI P Pr oj ect  by agr eement ,  

gr ant ,  or  as  i nj unct i ve r el i ef  i n t hi s  or  any ot her  case or  i n compl i ance wi t h 

St at e or  l ocal  r equi r ement s .   The Ci t y f ur t her  cer t i f i es  t hat  al l  wor k done 

pur suant  t o t he SWI P Pr oj ect  i s  not  r equi r ed t o be per f or med by any ot her  

per son under  any cont r act ual  ar r angement  wi t h t he Ci t y.   The Ci t y cer t i f i es  

t hat  i t  has  not  r ecei ved,  and i s  not  pr esent l y negot i at i ng t o r ecei ve cr edi t  

f or  any por t i on of  t he SWI P Pr oj ect  i n any ot her  enf or cement  act i on.     

122.   Wi t hi n 120 days  of  submi t t i ng s i gned cont r act ual  agr eement s  t o 

per f or m Task 1a pur suant  t o t he SWI P SEP Pr oposal  t o EPA as  descr i bed i n 

Par agr aph 114 above,  t he Ci t y shal l  s t ar t  submi t t i ng pr ogr ess  r epor t s  on a 

quar t er l y bas i s .   The pr ogr ess  r epor t  shal l  out l i ne t he s t at us  of  each ongoi ng 
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SEP pr oj ect  phase and i dent i f y any i mpedi ment  whi ch may del ay pr oj ect  pr ogr ess  

or  compl et i on.  

 XV.   RI GHT OF ENTRY 

123.   U. S.  EPA and Ohi o EPA,  and t hei r  r epr esent at i ves ,  cont r act or s ,   

consul t ant s ,  and at t or neys  shal l  have t he r i ght  of  ent r y i nt o and upon t he 

Bayvi ew WWTP,  at  al l  r easonabl e t i mes ,  upon pr oper  pr esent at i on of  

cr edent i al s ,  f or  t he pur poses  of :  

( a)  Moni t or i ng t he pr ogr ess  of  act i vi t i es  r equi r ed by t hi s  

Consent  Decr ee;  

( b)  Ver i f yi ng any dat a or  i nf or mat i on r equi r ed t o be submi t t ed 

pur suant  t o t hi s  Consent  Decr ee;   

( c)   Obt ai ni ng sampl es  and,  upon r eques t ,  spl i t s  of  any sampl es  

t aken by Tol edo or  i t s  consul t ant s .   Upon r eques t ,  Tol edo wi l l  be pr ovi ded 

wi t h spl i t s  of  al l  sampl es  t aken by t he Uni t ed St at es  or  Ohi o;  and 

( d)  Ot her wi se assess i ng Tol edo’ s  compl i ance wi t h t hi s  Consent  

Decr ee.  

124.   Thi s  Sect i on XV,  Ri ght  of  Ent r y,  i n no way l i mi t s  or  af f ect s  any 

r i ght  of  ent r y and i nspect i on hel d by t he Uni t ed St at es ,  U. S.  EPA,  Ohi o,  and 

Ohi o EPA pur suant  t o appl i cabl e f eder al  or  s t at e l aws ,  r egul at i ons ,  or  

per mi t s .  

 XVI .   PERMI T OBLI GATI ONS 

125.   Thi s  Consent  Decr ee does  not  aut hor i ze or  appr ove t he cons t r uct i on 
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of  any phys i cal  s t r uct ur e or  f aci l i t i es ,  or  t he modi f i cat i on of  any exi s t i ng 

t r eat ment  wor ks  or  sewer  sys t em.   Appr oval  of  such cons t r uct i on or  

modi f i cat i on shal l  be as  r equi r ed by appl i cabl e count y,  s t at e,  or  f eder al  l aws  

or  r egul at i ons ,  i ncl udi ng appl i cabl e r equi r ement s  of  Ohi o l aw wi t h r egar d t o 

per mi t s  t o i ns t al l .  

126.   Thi s  Consent  Decr ee i s  not  and shal l  not  be i nt er pr et ed t o be a 

per mi t  or  modi f i cat i on of  any exi s t i ng per mi t  i s sued pur suant  t o Sect i on 402 

of  t he Act ,  33 U. S. C.  § 1342,  nor  shal l  i t  be i nt er pr et ed t o be such.   Thi s  

Consent  Decr ee does  not  r el i eve Tol edo of  any obl i gat i on t o appl y f or ,  obt ai n 

and compl y wi t h t he r equi r ement s  of  any new or  exi s t i ng NPDES per mi t  or  t o 

compl y wi t h any f eder al ,  s t at e or  l ocal  l aws  or  r egul at i ons .  

XVI I .   CERTI FI CATI ON 

127.   Any r epor t ,  pl an,  or  ot her  submi ss i on t hat  Tol edo i s  r equi r ed by 

t hi s  Consent  Decr ee t o submi t ,  i ncl udi ng r epor t s ,  pl ans  or  ot her  submi ss i ons  

t hat  Tol edo i s  al so r equi r ed t o submi t  by i t s  NPDES Per mi t ,  shal l  be s i gned by 

an of f i ci al  or  aut hor i zed agent  of  Tol edo and shal l  i ncl ude t he f ol l owi ng 

cer t i f i cat i on:  

I  cer t i f y under  penal t y of  l aw t hat  t he document  and 
al l  at t achment s  wer e pr epar ed under  my di r ect i on or  
super vi s i on i n accor dance wi t h a sys t em des i gned t o 
assur e t hat  qual i f i ed per sonnel  pr oper l y gat her ed and 
eval uat ed t he i nf or mat i on submi t t ed.   Based on my 
i nqui r y of  t he per son or  per sons  who manage t he 
sys t em,  or  t hose per sons  di r ect l y r espons i bl e f or  
gat her i ng t he i nf or mat i on,  t he i nf or mat i on submi t t ed 
i s ,  t o t he bes t  of  my knowl edge and bel i ef ,  t r ue,  
accur at e and compl et e.   I  am awar e t hat  t her e ar e 
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s i gni f i cant  penal t i es  f or  submi t t i ng f al se i nf or ma-
t i on,  i ncl udi ng t he poss i bi l i t y of  f i ne and 
i mpr i sonment  f or  knowi ng vi ol at i ons .  

 
128.   Tol edo shal l  not  obj ect  t o t he admi ss i bi l i t y i nt o evi dence of  any 

r epor t ,  pl an,  or  ot her  submi ss i on pr epar ed i n accor dance wi t h t hi s  Par agr aph 

or  t he i nf or mat i on cont ai ned i n sai d r epor t s  i n any pr oceedi ng t o enf or ce t hi s  

Consent  Decr ee.  

 XVI I I .   AMENDMENT OF AMENDED COMPLAI NT 

129.   Pur suant  t o Rul e 15( b) ,  Feder al  Rul es  of  Ci vi l  Pr ocedur e,  t he 

par t i es  have consent ed and r eques t ed,  and t he Cour t  her eby or der s  t hat  t he 

Amended Compl ai nt s  of  t he Uni t ed St at es  and t he St at e of  Ohi o be amended t o 

conf or m t o cer t ai n i s sues  r ai sed and evi dence br ought  f or t h dur i ng t he cour se 

of  t hi s  ci vi l  act i on.   The Uni t ed St at es  and t he St at e of  Ohi o her eby add t o 

t hei r  Amended Compl ai nt s  t he f ol l owi ng cl ai ms:  ( 1)  t he Ci t y of  Tol edo has  

vi ol at ed and cont i nues  t o vi ol at e Sect i on 301 of  t he Cl ean Wat er  Act ,  33 

U. S. C.  § 1311( a) ,  and Chapt er  6111 of  t he Ohi o Revi sed Code by di schar gi ng 

pol l ut ant s  f r om CSOs i n vi ol at i on of  gener al  ef f l uent  l i mi t at i ons  cont ai ned i n 

Tol edo’ s  cur r ent  per mi t ;  and ( 2)  t he Ci t y of  Tol edo has  vi ol at ed and cont i nues  

t o vi ol at e Sect i on 301( a)  of  t he Act ,  33 U. S. C.  § 1311( a) ,  and Chapt er  6111 of  

t he Ohi o Revi sed Code by di schar gi ng pol l ut ant s  t o wat er s  of  t he St at e or  

Uni t ed St at es  f r om Tol edo’ s  Sani t ar y Sewer  Sys t em t hr ough poi nt  sour ces  

wi t hout  aut hor i zat i on under  any NPDES per mi t  or  ot her wi se as  pr ovi ded i n 

Sect i on 301( a)  of  t he Act .  
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 XI X.   EFFECT OF SETTLEMENT 

130.   Thi s  Consent  Decr ee i n no way af f ect s  or  r el i eves  Tol edo of  i t s  

r espons i bi l i t y t o compl y wi t h any f eder al ,  s t at e,  or  l ocal  l aw,  r egul at i on,  or  

per mi t .   The par t i es  agr ee t hat  Tol edo i s  r espons i bl e f or  achi evi ng and 

mai nt ai ni ng compl et e compl i ance wi t h al l  appl i cabl e f eder al  and St at e l aws ,  

r egul at i ons ,  and per mi t s ,  and t hat  compl i ance wi t h t hi s  Consent  Decr ee shal l  

be no def ense t o any act i ons  commenced pur suant  t o sai d l aws ,  r egul at i ons ,  or  

per mi t s .     

131.   Except  as  expr ess l y pr ovi ded her ei n,  t hi s  Consent  Decr ee i s  

ent er ed i n f ul l  and f i nal  set t l ement  of  t hi s  act i on f or  al l  par t i es  t o t he 

f ol l owi ng ext ent :  t he Consent  Decr ee r esol ves  t hose ci vi l  cl ai ms  speci f i cal l y 

al l eged i n t he Uni t ed St at es '  and Ohi o’ s  Amended compl ai nt s ,  as  f ur t her  

amended by Par agr aph 129 of  t hi s  Consent  Decr ee,  t hat  have occur r ed pr i or  t o 

Jul y 1,  2001 t hat  ar e di scl osed i n Mont hl y Oper at i ng Repor t s  t hat  wer e 

r ecei ved by Ohi o EPA bef or e Jul y 15,  2001,  i ncl udi ng al l  ci vi l  cl ai ms  under  

t he Act  f or  t he vi ol at i ons  of  numer i c and gener al  ef f l uent  l i mi t at i ons  set  

f or t h i n Tol edo’ s  NPDES per mi t s ,  i ncl udi ng Tol edo’ s  cur r ent  per mi t ,  i dent i f i ed 

i n t he Pr eambl e t o t hi s  Decr ee as  havi ng t he EPA per mi t  number  OH0027740,  

vi ol at i ons  of  moni t or i ng r equi r ement s  and bypass i ng pr ohi bi t i ons  set  f or t h i n 

t hose same per mi t s  t hat  occur r ed pr i or  t o Jul y 1,  2001 t hat  ar e di scl osed i n 

Mont hl y Oper at i ng Repor t s  t hat  wer e r ecei ved by Ohi o EPA bef or e Jul y 15,  2001.  

 Not hi ng i n t hi s  Consent  Decr ee i s  i nt ended t o nor  shal l  be cons t r ued t o 
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oper at e i n any way t o r esol ve:  ( a)  any ci vi l  cl ai m based upon mat t er s  not  

di scl osed i n Mont hl y Oper at i ng Repor t s  r ecei ved by Ohi o EPA bef or e Jul y 15,  

2001,  except  f or  SSD vi ol at i ons  t hat  wer e ot her wi se di scl osed t o Ohi o EPA 

bef or e Jul y 15,  2001,  or  upon vi ol at i ons  of  any ki nd occur r i ng i n whol e or  i n 

par t  on or  af t er   Jul y 1,  2001;  and ( b)  any cr i mi nal  l i abi l i t y of  Tol edo.  

132.   The Uni t ed St at es  and Ohi o expr ess l y r eser ve al l  r emedi es  avai l -

abl e t o t hem f or  al l  vi ol at i ons  of  t he Act  or  Ohi o Revi sed Code Chapt er  6111 

not  speci f i cal l y descr i bed i n Par agr aph 131,  above.  

133.   Not hi ng her ei n shal l  be cons t r ued t o l i mi t  t he aut hor i t y of  t he 

Uni t ed St at es  or  t he St at e t o under t ake any act i on agai ns t  any per son,  

i ncl udi ng Tol edo,  i n r esponse t o condi t i ons  t hat  may pr esent  an i mmi nent  and 

subs t ant i al  endanger ment  t o t he publ i c heal t h,  wel f ar e,  or  t he envi r onment .  

134.   Not hi ng her ei n shal l  be cons t r ued t o l i mi t  t he aut hor i t y of  t he 

Uni t ed St at es  t o act  under  Sect i on 308 of  t he Act ,  33 U. S. C.  § 1318.    

135.   The Uni t ed St at es  and t he St at e r eser ve any and al l  l egal  and 

equi t abl e r emedi es  avai l abl e t o enf or ce t he pr ovi s i ons  of  t hi s  Decr ee.  

136.   Thi s  Consent  Decr ee does  not  l i mi t  or  af f ect  t he r i ght s  of  Tol edo,  

t he St at e of  Ohi o,  or  t he Uni t ed St at es  as  agai ns t  any t hi r d par t i es  ( except  

as  pr ovi ded by oper at i on of  l aw) ,  nor  does  i t  l i mi t  t he r i ght s  of  t hi r d 

par t i es ,  not  par t i es  t o t hi s  Consent  Decr ee,  agai ns t  Tol edo.  

  XX.   FAI LURE OF COMPLI ANCE 

137.   The Uni t ed St at es  and Ohi o r eser ve any and al l  l egal  and equi t abl e 
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r emedi es  avai l abl e t o enf or ce t he pr ovi s i ons  of  t hi s  Consent  Decr ee.   Tol edo 

r eser ves  al l  l egal  and equi t abl e def enses  t o enf or cement  under  t hi s  Consent  

Decr ee whi ch ar e not  speci f i cal l y wai ved.  

 XXI .   CONTI NGENT LI ABI LI TY OF STATE 

138.   Ohi o i s  a par t y pl ai nt i f f  her et o pur suant  t o Sect i on 309( e)  of  t he 

Act ,  33 U. S. C.  § 1319( e) .   Ohi o shal l  have no l i abi l i t y under  t hi s  Consent  

Decr ee,  except  as  r equi r ed by Sect i on 309( e)  of  t he Act  i n t he event  t hat  t he 

l aws  of  Ohi o pr event  Tol edo f r om r ai s i ng r evenues  needed t o compl y wi t h t hi s  

Consent  Decr ee.   The At t or ney Gener al  of  t he St at e of  Ohi o her eby cer t i f i es  

t hat  t he pr esent  l aws  of  Ohi o do not  pr event  Tol edo f r om r ai s i ng r evenues  

needed t o compl y wi t h t hi s  Consent  Decr ee.  

 XXI I .   COSTS OF SUI T 

139.   Each par t y shal l  bear  i t s  own cos t s  and at t or neys '  f ees  i n t hi s  

act i on.  

 XXI I I .   PUBLI C COMMENT 

140.   The par t i es  agr ee and acknowl edge t hat  f i nal  appr oval  by t he 

Uni t ed St at es  and ent r y of  t hi s  Consent  Decr ee i s  subj ect  t o t he r equi r ement s  

of  28 C. F. R.  § 50. 7,  whi ch pr ovi des  f or  not i ce and an oppor t uni t y f or  publ i c 

comment .   Tol edo shal l  not  wi t hdr aw i t s  consent  t o t hi s  Consent  Decr ee dur i ng 

t he per i od of  gover nment al  and j udi ci al  r evi ew bet ween l odgi ng and ent r y of  

t hi s  Consent  Decr ee and her eby consent s  t o ent r y of  t hi s  Decr ee wi t hout  

f ur t her  not i ce.  
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 XXI V.   PUBLI C DOCUMENTS 

141.   Al l  i nf or mat i on and document s  submi t t ed by Tol edo t o U. S.  EPA or  

Ohi o EPA pur suant  t o t hi s  Consent  Decr ee shal l  be subj ect  t o publ i c 

i nspect i on,  unl ess  i dent i f i ed and suppor t ed as  conf i dent i al  by Tol edo i n 

accor dance wi t h 40 C. F. R.  Par t  2.  

 

 XXV.   CONTI NUI NG JURI SDI CTI ON 

142.   The Cour t  shal l  r et ai n j ur i sdi ct i on over  t hi s  case unt i l  

t er mi nat i on of  t hi s  Consent  Decr ee i n or der  t o enf or ce or  modi f y t he Consent  

Decr ee and t o i nt er pr et  t he r i ght s  and obl i gat i ons  of  t he par t i es  t o t hi s  

Consent  Decr ee.   Dur i ng t he pendency of  t hi s  Consent  Decr ee,  any par t y may 

appl y t o t he Cour t  f or  any r el i ef  necessar y t o cons t r ue and ef f ect uat e t hi s  

Consent  Decr ee.  

 XXVI .   MODI FI CATI ON 

143.   Ther e shal l  be no mat er i al  modi f i cat i on of  t hi s  Consent  Decr ee 

wi t hout  wr i t t en appr oval  by al l  par t i es  t o t hi s  Consent  Decr ee and t he Cour t .  

 Any modi f i cat i on t o t hi s  Consent  Decr ee shal l  be i n wr i t i ng and s i gned by t he 

par t i es .  

 XXVI I .   TERMI NATI ON 

144.   Thi s  Consent  Decr ee shal l  t er mi nat e af t er  t he Uni t ed St at es  and 

t he St at e of  Ohi o have cer t i f i ed t o t hi s  Cour t  t hat  Tol edo has  been i n 

compl i ance wi t h al l  pr ovi s i ons  of  t hi s  Consent  Decr ee f or  a per i od of  t wo 
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year s  f ol l owi ng compl et i on of  al l  cons t r uct i on of  al l   
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i mpr ovement s  r equi r ed by t hi s  Decr ee,  i ncl udi ng but  not  l i mi t ed t o compl et i on 

of  al l  pr oj ect s  r equi r ed under  Sect i on XI V,  Suppl ement al  Envi r onment al  

Pr oj ect s .  

The par t i es  ent er  i nt o t hi s  Consent  Decr ee and submi t  i t  t o t he Cour t  

t hat  i t  may be appr oved and ent er ed.  

FOR THE UNI TED STATES OF AMERI CA 
 
 
 

____________________________  DATED: ________________   
JOHN C.  CRUDEN 
Act i ng Ass i s t ant  At t or ney Gener al  
Envi r onment al  and Nat ur al  Resour ces   
  Di vi s i on 
U. S.  Depar t ment  of  Jus t i ce 
Washi ngt on,  D. C.   20530 

 
 
 
 
 

______________________________   DATED: _______________ 
STEVEN D.  ELLI S 
Tr i al  At t or ney 
Envi r onment al  Enf or cement  Sect i on 
Envi r onment  and Nat ur al  Resour ces  Di vi s i on 
Uni t ed St at es  Depar t ment  of  Jus t i ce 
P. O.  Box 7611 
Washi ngt on,  D. C.   20044 
( 202)  514- 3163 
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Consent  Decr ee,  United States and State of Ohio v. City of Toledo,  Ohio,  Ci vi l  Act i on 
No.  3: 91: CV7646.  
 

EMI LY M.  SWEENEY 
Uni t ed St at es  At t or ney 
Nor t her n Di s t r i ct  of  Ohi o 

 
 
 

_________________________   DATED: ________________ 
By:  HOLLY TAFT SYDLOW 

Ass i s t ant  Uni t ed St at es  At t or ney 
Nor t her n Di s t r i ct  of  Ohi o 
West er n Di vi s i on 
Four  Seagat e,  Sui t e 308 
Tol edo,  Ohi o 43604 
( 419)  259- 6376 

 
 
 
 
 

____________________________  DATED: _________________ 
SYLVI A LOWRANCE 
Act i ng Ass i s t ant  Admi ni s t r at or  of  Enf or cement  
  and Compl i ance Assur ance 
Uni t ed St at es  Envi r onment al  Pr ot ect i on Agency 
401 M.  St r eet  S. W.  
Washi ngt on,  D. C.   20460 
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Consent  Decr ee,  United States and State of Ohio v. City of Toledo,  Ohio,  Ci vi l  Act i on 
No.  3: 91: CV7646.  
 
 
 

____________________________  DATED: __________________ 
DAVI D A.  ULLRI CH 
Act i ng Regi onal  Admi ni s t r at or  
Uni t ed St at es  Envi r onment al  Pr ot ect i on Agency 
Regi on 5 ( R- 19J)  
77 West  Jackson Boul evar d 
Chi cago,  I l l i noi s   60604- 3590 

 
 
 
 

____________________________  DATED: __________________ 
GARY O.  PRI CHARD 
Associ at e Regi onal  Counsel  
Uni t ed St at es  Envi r onment al  Pr ot ect i on Agency 
Regi on 5 ( C- 14J)  
77 West  Jackson Boul evar d 
Chi cago,  I l l i noi s   60604- 3590 
( 312)  886- 0570 

 
 
 
 
 

FOR THE STATE OF OHI O 
 

BETTY MONTGOMERY 
At t or ney Gener al  of  Ohi o 

 
 
 
By:  _______________________   DATED: __________________ 

MARGARET A.  MALONE 
Ass i s t ant  At t or ney Gener al  
Envi r onment al  Enf or cement  Sect i on 
Of f i ce of  t he At t or ney Gener al  
30 Eas t  Br oad St r eet / 25t h Fl oor  
Col umbus ,  Ohi o  43215- 3824 

Consent  Decr ee,  United States and State of Ohio v. City of Toledo,  Ohio,  Ci vi l  Act i on 
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No.  3: 91: CV7646.  
 
 
 

FOR THE CI TY OF TOLEDO 
 
 
 
 
By:  _______________________   DATED: __________________ 

BARBARA E.  HERRI NG 
Di r ect or  of  Law 
Ci t y of  Tol edo 
One Gover nment  Cent er ,  Sui t e 2250 
Tol edo,  Ohi o  43604 
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Consent  Decr ee,  United States and State of Ohio v. City of Toledo,  Ohio,  Ci vi l  Act i on 
No.  3: 91: CV7646.  
 
 
Consent  Decr ee ent er ed and appr oved t hi s  ______ day of     ___________,  2001.   
 
 
 
 
 
 
 

_________________________________ 
JAMES G.  CARR,  JUDGE 
Uni t ed St at es  Di s t r i ct  Cour t  
Nor t her n Di s t r i ct  of  Ohi o,  West er n 
Di vi s i on 
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 TABLE 1 
 EFFLUENT LI MI TATI ONS FOR PARAGRAPHS 15 AND 68 
 
Par amet er             Concent r at i on ( mg/ l )    Loadi ng ( kg/ day)

 Moni t or i ng 
Rqmt s .  

30 day        7 day          30 day      7 day Meas .  
         Sampl e 

Fr eq.             
Type     
Tot al  Suspended Sol i ds   25  40  12, 32

1 
 19, 71

3 
 Dai l y  Composi t e

             
CBOD5  25  40  12, 32

1 
 19, 71

3 
 Dai l y  Composi t e

             
Moni t or i ng f or  t he par amet er  pH shal l  be cont i nuous  wi t h t he cr i t i cal  val ue 
r epor t ed dai l y.   pH val ues  shal l  not  be l ess  t han 6. 5 St andar d Uni t s  ( S. U. ) ,  
nor  gr eat er  t han 9. 0 S. U.   Cr i t i cal  val ues  shal l  be t he mi ni mum and maxi mum 
val ue r epor t ed each day.  


